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RTGAGES LANDLORD for the joint benefit of himself 
ND TENANT—It is inequit-| and the remaindermen. He does 
ble for a lessee who pur-|not hold such claim for his ex- 
nased a mortgage covering /|clusive interest if the remain- 
.e leased premises for the;dermen wish to make reim- 
urpose of protecting his pos-|bursement. He does not stand 
sion to demand from his| strictly in the shoes of an as- 










r> hndlurd more than he had | signee. 

3 een required to pay for that) Complainant could not dis- 

urpose. {pute the landlor’s title nor 
i 


could it acquire a lien on the 
demised premises and use such 
lien for the purpose of termin- 
ating its tenancy. It was the 
For complainant —|lessee’s right to purchase the 
For petitioner} mortgage for the purpose of 
;protecting its possession as a 
;tenant, but it was inequitable 
to have denianded from the 
landlord more than it had been 
required to pay for that pur- 





gested from an opinion by 
Vv. C. rendered Dec. 9,| 
In Chancery of New Jer- 
Between Spring and Har- 








5 A. Kanter 
—Sidney Finkel. 

mn June 1, 1945 Gertrude 

rison and others were the 

vers of premises 341-343 Hal-| 


é St.. Newark, which had been | ee 
‘= [ircaced to the Howard Say-|POS®: _ 
; Institution. The mortgag=2 Petitioner is entitled to the 


relief for which it prays. The 
decree wiil be opened and a 
decree entered for $13,800 prin- 
pal with interest at 5%, the 
mortgage rate, from June 12, 


originally for $20,000 and 

1945, the principle bal- 
$14,800. The Birn 
y, a corporation, 
tenant of the premises 


2 @ Was 


WaS } ©i 




















; held a lease which had| 1945 to Nov. 30, 1945 in the sum 
eam fen extended to Nov. 30, 1948.| of $322.06 or a total of $14,122.06 
per eu oe CALC SS ‘ 9 ] - atiti ay ig j > 
ts June 12, 1943, Marjorie one te pesenanes is entities he 
> a daughter of I. Albert) 22v¢ refunded and repaid y 
JOUR! with funds of the Birn|COMplainant the excess paid to 
Rue a and on behalf of the redeem the premises, with in- 
2 Company, purchased the/| terest on such sum from Jan. 
TED [Br:gaze from the Howard Sav-| 22, 1946. 
4 Institution for $1300. nd | ————— 
‘20 wk an assignment thereof in; Veteran Denied Old Job 
d vols. x ne Ste me Pes the ya 
nt Se eee ais. The| Where Business Had 
t Ss. fi 


Changed Hands 


i purpose for which the, 
e was purchased was to| 


t the tenancy of the Birn San Francisco, (CCNS) — A 
pany. } veteran is not im every situation 
% : P ; ontitle his ; 
Spring then instituted | entitle d to his old job under 


oreclosure action but did| the Selective Service act, Feder- 
disclose the fact that she|a! Judge Michael J. Roche ruled 
but a nominal complainant. | here. 

foreclosure was not con-} Case before the court was one 
a final decree was|in which the veteran before in- 





an aval 
ana 





Nov. 30, 1945 for the|Juction had been manager of 
then due of $14,800 as|2 guest ranch. A few months 
plaintiff’s induction the 


| > 
on the mortgage and| iter plain 
in the sum of 3544.47 | 0 yner of the business leased it. 
1 total of $15,344.47. |} Then he died, and his widow 





Tan. 21. 1946 Gertrude]: Id it to the iessee, who, with 
van. ’ riuruae “peg 
d tl ther owner her husband, continued to op- 
and the other owne'slerate it as a family business 
oroperty to Dils, Inc.,} =~ are 2 “ tee ee 
pI ee The deed | 2e-employment was refused the 
‘uoner here. ane eecel veteran upon his return 
ed 2 provision. assicnine | "Ss" Se ee : 
oe og. cae Se Judze Roche expressed doubt 
ieige  g pw = .. — vhether there any ionger ex- 
gee es -pigge Boos listed such a position as man- 
ey ee Brae er in view of the new method 


WiiisCil 


or profits to 
rs may be entitled fro 


m peration, but even if there 


court found such a com- 



















ints and againsi ar : : 
5 en: jlete and bona fide change of 
n. 22. 1946 Dils re-|OWnership, entirely free from 
tive property ny nae fan suggestion of fraud, as 
fe pl Tuy J payitts ais - 4 
me eg asa nanan WOl lieve the present owner: 
| Su@me SOCTUT the sum of $16,307.66)" date pe lr plantiff. 
he demanded to prevent|~” iff’s en oe eee 
Pg An Bee ase ntiff’s contract of employ- 
f 2 uU r . 
rpor On May 2i, vigil the court observed, was 
ts herein stated where ascer- Sig He ge hg niet 
» S eA BHI & ‘lod \ an individual who is now 
Summ anc Dils then filed pa 
. on which the matter;°*° 
ents ie 9efore the court. 


o’s 


a the fact of Mrs. Sprin 
(0 ney for the Birn Compa 





Lay Practitioner Find 





: isclosed to the court}; Los Angeles, (CCNS) — John 
DG ‘n the final decree was en-/| Kelley, Negro, was fined $500 
‘ -d, the decree would have;by Judge Byron J. Walters on 

n 1 the amount actualiy/charges of unlawful practice of 
a by the tenant for the pro-|the law. Kelley drafted a bill 
“on of its lease with interest}of sale and a lease, according 

rate fixed in the mort-/to testimony of under-cover 
®«. The complainant was in! police cperatives. The defend- 


¥ bound to disclose that she 


Nu 


ant engages in real estate and 
the nominal represen-|insurance businesses, and oper- 

of the Birn Company, the; ates employment agencies, ac- 
©. If a complainant has/cording to testimony. 


Measure Would Bar Strikes 
Certain 
Make Union Liable to Suit 


under 


ment 


by 


New York, (CCNS) — Enact- 
the 1947 
State Legislature of a bill im- 


posing stringent restrictions and 


respousibilities 


ions will be sought by the State 
Bar Association, 
cessfully 


at Albany. 


The 


bill, 


which 
after a two-year study by the 
Bar association's Labor commit- 


advocated a similar| 
measure during the 1946 session 





Conditions, 
introductory 
dissatisfaction has been 


New York 


upon labor un- 
ative writs. It has been widely; R. S. 
felt that the ancient procedural | follows: 
structure of each of the writs, | 
preserved substantially intact'| 
today, does not serve modern | 
conceptions of certainty, sim-| 
plicity, and dispatch in the ad-| 
rninistration of justice in the} 


which unsuc- 


was drafted 


tnerein has 


| Relating to the Prerogative Writs 


| eral writs, to block or delay the 
a |administration of 
In recent years, widespread; permit it to miscarry. Statutes 
ex- of this character include Sec- 
pressed by the Bar with respect|tion 23 of the Practice Act of 
to certain phases of the exist-|1912 (now R. S. 2:27-158) and 
ing practice governing prerog-/|P. L. 1938, Ch. 190 (R.S. 2:80-4). 
2:27-158 provides as 


justice or 


“No civil action or proceed- 
ing in any court of common 
law shall fail or be dismissed 

because plaintiff or any party 
mistaken 
remedy or procedure, if the 


the 


has jurisdiction to 


tee, would bar strikes under|very broad fields encompassed} court in which the matter is 
certain conditions and leave| by the pererogative writs in| pending 

unions open to suit for breack |New Jersey. | grant relief by any procedure. 
Sian ean A coroprehensive revision of | a such case the court shall, 
Sante ear ra * the practice to accomplish the pon terms, order the writs, 
in violation of its terms. 


It would require state certifi- 
cation cf unions and empower 


desired simplicity and effective- | 
ness of procedure is impossible | 
because of constitutional limit-- | 


pleadings and other proceed- 
ings te be so amended or new 
ones so issued, filed or taken 


the State Labor Relations Board ations. See Dufford v. DeCue as will enable the court to 
to deny, tevoke or suspend cer- 3] N J L. 302: Flanigan v Gue- hear and determine. finally 
tification where unions failed jonneim Smelting Co. 63 N. J.| 294 completely, the whole 
to meet certain prescribed L “647: Green v. Heritace. 64) Matter in controversy between 
standards. Loss of certification | y7 J L 567 The levistlature | the parties and grant the 
would void closed-shop prefer- has ” however from “time to| Proper remedy.” 

ential hiring, maintenance-of- time in the past, asserted the R.S. 2:80-4 provides as follows: 


membership and like provisions 
in operative labor-management 
certain instances 
picketing would even be barred. 
Cas It a Mild Bill 


advi SE 


contracts. 


“TI would 


this measure because it’s mild : 
compared with some of the, Women Representatives | 
babies you are going to get,” of U.N. Assembly | 
Lawrence Hunt, chaiiman of 
the Bar committee, told the | 


legislative committee 
Contending that the measure, 
er something close to it, must 
be enacted to prevent “aroused 
public opinion from forcing up- 


on us 
method 
eism,” 


declared: 


the 
s of 


Hunt 


posal worthy 


—with 


tion—so 
jegislature 


portuni 
merits.’ 


Strikes 


cept b 
member 
the vot 


wi 
t h d 


or 





ty O 


’ 


a 
rs ol 


ing t 


x7 
y 





t 


i 


In 


r 
communism or fas- 
and 
“We 

Ol 
out recommenda- 


can 


would 


ne 


a 


¢ 


J 


Wo 


the State Labor 
b 


in 


violatioz 


cf 
having 


pe decl 


sion 





a secret 


of 
any 


n 





jurisdict 


ared 


— 


lniaw 


ions conducting 


would 


face 


certification. 


Where a strike 


gaining. 





“Ts€ interests in a controver-| 







1 and submit himself to| 4 
Tisdiction of the court in| A 
veral capacities and not/| 4 
the one in which he prays x 


f 
4 
¢ 


NY 





tis now well established that 
Nant has a right to pay an 
Sting mortgage in order to 
ect his interest in the pro- 
‘y and to be subrogated to 
F claim of the mortgagee. 
nen he does so, however, -he 
Tegarded as having done it 






se) 


Nd 




















breach of a labor contract ne- 
gotiated under 


should state them all in| Rem BESS PEGE PEGEGESP GEGEGE DL GEG GEES GEG ik GE GE GS | 
THE NEW JERSEY LAW JOURNAL EXTENDS 
’ ‘ o | 

Season's Greetings 4 


TO THE BENCH AND BAR 


policy that the courts should 
not permit technical differences 
| between the writs, or variations 
in the practice under the sev- 


== | 


Women Lawyers Honor | 








you to take scribing 


A Luncheon in honor of the} 
women delegates, alternate del-| rps ; 
egates and advisors of the! With respect 
United Nations General Assem-| ™a@ndamus, 
bly was given on Saturday, | 
December 14th, 12:30 P. M., at} 
the Pennsylvania Hotel, New| 
York City, following a meeting! 
of the National Board of Direct- | 
ors of the National Association | 
of Women Lawyers, in honor of | 
the women delegates, alternate | 


nore restrictive 


his associates thereof, 
deem this pro- 


being reported 


nembers of the’ qolegates and advisors of the| Constitution of 
have the = eo sie e si) 
have the op United Nations General Assem-| 
debating its oly 
wo . | law nrav ~ 
. . = 4 law provisions for 
be outlawed ex-| Addresses were delivered by! 4p. 


Miss Fryderyka Kalinowska of 
Poland, Advisor to the Polish} 
Delegation of the UN Genera!! 
Assembly, a iawyer who taught 
in the Underground during the 
Nazi occupation, and by Dr. 
Elizabeth Scheltema of the 
Netherlands, a distinguished 
member of the Legal Depart- 
ment of the United Nations 
Secretariat. 

Mrs. Fiorence_ Forgotson 
Adams of Red Bank headed the 


ority vote of existence.” 
ion in a plant, 
upervised by 
Relations Board 
lot. Strikes in 
yrder or deci- 
r tribunal 
also would 
wful, and un- 
such a stoppage 
of state 


sent a fair basis 


O foregoing 
eliminate 
troublesome, 
and vexatious 
practice 
Fach 
submitted 


10SS 
of the 


conducted has as 


the same salary as Supreme 
Court justices in the First dis-| 
trict, or $26,000 a year. 


collective bar- 





note. 


= | prerogative 
ss | proposed 
% served intact. 


I. 


such rules may be 


proposed 
its 


“The Supreme Court shall 
have full power, from time to 
time, to make, alter and re- 
peal general rules or special 
rules in particular cases, pre- 
and regulating 
ferm of writs and processes, 
pleadings, judgments and the 
like, the time and manner of 
service and return, the time 
for pleading, and the practice 
| and procedure in all matters 

to 
quo 
prohibition and habeas cor- 
pus in so far as applications 
therefor may be made to the 
Supreme Court or a justice 
or to a 
or a judge thereof, which said 
ruies shall, to the extent that 
they do not conflict with the 
the 
States, or of this State, super- 


the 


certiorari, 
warranto, 


law court 


United 


sede the statutory or common 


the time 


in 


The proposed rules submitted 
herewith seem to us to repre- 
upon which 
the Court, recognizing the leg- 
islative poiicy expressed in the 

enactments, 
certain of 


could 


the more 


delay-producing 
aspects 


of the 


rules 
purpose 


in violation either of these New Jersey delegation of mem-/| one of two general objects: 
provisions, th bor organiza-| bers. (a) Elimination of delay and 
tion involved ld be subject expense in a case in which the 
to suit for bre of contract ' * ‘Court, ufter considering the 
or for damage rising out of Judge % Salary Raised facts and the law on the merits, 
the work stoppage. waar == ; conceives that while a meritor- 
The following three types of New York, (CCNS) — Nine) jou; case may have been pre- 
picketing would be defined as iudges cf the Court of General) .nicg reiief cannot be granted 
illegal: That carried on in a Sessions will receive a $1,000 2\ pooouse the writ applied for or 
jurisdictional dispute by a un- Year salary increase, retroactive allowed is inappropriate; 
ion defeated in a duly-held to April 1, 1945, under a decision (b) Simplification and uni- 
election for the period during handed down by Supreme Court ¢,.ity in the practice under 
which such election is binding: Justice Lloyd Church. the writs, so far as possible 
picketing conducted in defiance; The decision tound it was the| within constitutional limita- 
of a court order or injunction,|intent of the law that General'tions, and dispatch and con- 
and picket lines to achieve Sessions judges should receive; venience in the conduct of pre- 


rogative writ proceedings. 
We submit herewith the text 
|Of each proposed rule, together 
| With an explanatory supporting 
| These rules, if adopted, 
te |would supplant all of the pres- 
§ ent rules of court pertaining to 
writs except rules 
166, 167, 169, 170 and 171. 


It is 


that those be pre- 


Prerogative Writs. 
(General). 
1. All appliations for writs 
of certiorari or mandamus or 





Vsssuess 


LL | 


(Continued on page 2, col. 1) 
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PREROGATIVE WRITS RULES 


(Continued from page 1) 


for leave to file an informa- 
tion in the nature of quo 
warranto shall be by verified 
petition, stating the facts and 
grounds upon which applica- 
tion for relief is based and 
the relief sought. Two days 
notice of the time and place 
of the application, together 
with a copy of the verified pe- 
tition, shall be served upon 
the adverse party. Objections 
thereto shall be verified and 
the applicant may be granted 
time to reply. The Justice 
before whom the application 
is made or the Court, may, in 
a proper case, waive the re- 
quirements of this rule. 

The applicant may apply 
for a rule to show cause why 





cause. 


made uniform. 


adequately afford the relief 
to which the party may be 
entitled, notwithstanding that 
a different writ may have 
been theretofore applied for 
or allowed. To this end, 
amendments may be permit- 
ted at any time. 

(b) When proofs have been 
taken on notice in support oc 
or in opposition to relief 


the relief prayed for should| sought by any _ prerogative 
not be granted,.without notice.| writ, such proofs shall _be 
Note: It seems desirable that! considered in determining 
the form of application for| whether relief should be 


granted under said writ, or 
under any other writ issued 
as provided for in paragraph 
(a) of this rule, wherein trial 
by jury is not had. The fail- 
ure 
parties and to file with the 
Court a written reservation 
of demand for jury trial in 


prerogative writ reiief should be 
uniform. In certiorari cases 
there have been differences of 
opinion as to whom notice of 
application should be given. In 
both certiorari and mandamus, 
applications have sometimes 














proofs in any case shall con- 
stitute a waiver of the right 
to such jury trial, notwith- 
standing that relief is finally 
awarded by or pursuant to a 
writ under which trial by 
jury is had under the practice 
heretofore. 












FUNDS (c) In any case in which 
AVAILABLE the Court or a Justice, as the 
ATTRACTIVE case may be( may deem that 
relief should be granted, not- 


withstanding the prior issu- 
ance of an inappropriate writ, 
as provided for in paragraph 
(a) of this rule, the Court 
or the Justice may enter final 
judgmeni forthwith upon an 
appropriate writ, without the 
filing of intermediate plead- 
ings ordinarily appropriate to 
such writ, provided the pro- 
ceedings theretofore had in 
the cause have afforded all 





ES VINGS | 
hae Ss on 
NATIONAL NEWARK BLDG. 
14 Commerce Sti Newark, Nod. 
Consult “MOHAWK” for 

G. I. Home Loans 

















NATIONAL SURETY CORPORATION 
Specializing in the Execution of 
Fiduciary and Court Bonds 


| 60 PARK PLACE, NEWARK Mitchell 2-8220 


— 








been by affidavit arid on other 
occasions by verified petition.|ceded, theoretically that a per- 
Notice is here proposed in all/fect analysis of the law should 
cases, except where applicant | enanle the practitioner unfail- 
wishes only a rule to show ingly to select and obtain that 
The mode of applica-| writ which alone affords the 
ticn and of objection thereto is,appropriate reinedy for the re- 
'dress of any given grievance, 


advance of the taking of any! 


necessary parties 
opportunity to be heard. 
Note: 





2 (a) Such prerogative wris|;We must deal with actualities. 
or se te ic at any It is frequently difficult to de- 


time as will expeditiously and! termine 


with any 


Often tne answer is deter- 
disputed facts. Certiorari 
the remedy to review’ the 
wrongful deprivation of a per- 


son’s “position” or “employ- 
ment”, while quo warranto is 
ordinarily the sole remedy 


where the controversy involves 
an “office”. 
cases on this subject indicate 
the difficulty of determining 
with assurance whether a par- 
ticular situation involves a po- 
sition or an office. Moreover, 
if the applicant for reiief is in 
possession, quo warranto does 
'not lie. Mandamus is available 








'where an office has been filled | 
to serve upon adverse} 


by proceedings “palpably” with- 
out legal warrant. Frequently 
it is difficult to conclude in a 
given situation which of two 
contending ciaimants to a pub- 
lic office or position is “in pos- 
session”, or when proceedings 
are “palpably” without legal 
warrant. These illustrations are 
suggestive, but far from all- 
inclusive, of the many situations 





in which either counsel for the 
applicant or the justice before 


{whom the application is made| 


might quite understandably take 


a view as to the appropriate | 
writ which would differ from | 


that of 
determination. 


Many reported cases might be | 
cited and numerous unreported | 


cases exist, in which a proceed- 
ing was dismissed following 


considerable labor, time and ex- | 


pense in the submission of 


proofs and legal argument be-| 
fore the court, notwithstanding | 
meritori- | 


a 


the presentation of 
ous ease Lor relief, on tne sole 
ground that an inappropriate 
writ was applied for or allowed 
by the court or a justice in the 
first instance. The citation of 
the following reported cases is 
not to be understood as a criti- 
cism of the legality of the ac- 
tion cf the court in any case, 
but merely as examples of cases, 











Financial Printers 


SPECIALISTS in all printed forms and documents 
required for filing and registration with the 
Securities and Exchange Commission 


ARTHUR W. CROSS, INC. 


New Jersey Division of 


PANDICK PRESS, INC. 


71-73 CLINTON STREET, NEWARK 5, N. J. 
TELEPHONE MARKET 3-4994 
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TITLES 


EXAMINED and INSURED 
The Largest Title Insurance Company 
in New Jersey 
Capital and Surplus over $1,600,000 





F. H. A. and Conventional Mortgage Maney Available 













UNITED STATES MORTGAGE AND 
TITLE GUARANTY COMPANY OF NEW JERSEY 


210 Main St., Hackensack 
‘Phone HA-2<4300 7 ; 







972 Broad St. Newark 2 
Phone Mitchell 2-6300 


KS 














ijts 


| ceedings 


which, under the operation of 
rules such as we submit here- 
with, might have resulted in 
finai disposition of the contro- 
versy on the merits, forthwith, 
notwithstanding inception un- 
der an inappropriate writ. 

Di Mona vs. Mariano, 123 N. 

J. L. 75, invoived title to office. 
The case was fully argued on! 
its merits, the major dispute] 
being as to which party was in 
possession. The cause was dis- 
Inissed because it was presented 
y way of certiorari, instead of 
uo warranto. 
Murpky vs. Ellenstein, 119 N. 
J. L. 159, 163, (companion cases) 
involved the propriety of a city 
commission organization anda 
appolntments to office made 
therein. Substantially the same! 
legal question was involved in 
all cases. We are informed 
that counsel made simultaneous 
applications, in the alternative, | 
for certiorari or quo warranto. | 
The justice to whom the ap- 
plications were presented 
allowed certiorari. When the} 
matter was argued on its mer-| 
before the court, the pro- 
were dismissed, the} 
court holding that the matter} 
should have been presented 
through quo warranto. 

In Nickerson v. Wildwood, 111 
N. J. L. 169, the prosecutor ap- 


b 
°. 











LAW BOOKS 


BOUGHT - SOLD - APPRAISED 


GANN LAW BOOKS 
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730 Broad St., Newark 2, N.J 


sufficient 


While it may be con- 


certainty 
|whick particular writ is the 
correct one in a given situation. 


minapble only after a finding on 
is 


The many reported | 


the court upon final| 






ee 


‘Charge Defendants with 
Sale of House above 
CPA Ceiling 


H. Rossbach filed a criminal in- 


ceiling. 

The Civil Production Admin- 
istration’s top price for the 
house in question was $9,000 
and the property was sold for 
$10,500, it is alleged. 

The three defendants are a 
lawyer, who is also head of a 
Newark mortgage company, a 
real estate salesman working 
for the company, and the build- 
er and owner of the house. 











plied for a writ of certiorari to 
review a resolution appointing 
his successor as municipal fire 
chief. The court considered the 
case on its merits, decided that 
prosecutor was legally ag- 
grieved, but discharged the rule 
}to show cause on the ground 
| that the proper remedy was quo 





| warranto, rather than certiorari. | 


| In Gallo v. Moffet, 8 N. J. 
|Misc. 39, an application had 
|been made August 17, 1929, for 
|}a@ mandamus to review the de- 
|cision of a board of adjustment 
|denying a building permit. The 
| writ was denied on the ground 
| that certiorari was the proper 
|remedy. On August 22 counsel 
;gave notice of an application 
tor certiorari, returnable Octo- 
|ber 1 before the Court. P. L. 
| 1928, Ch. 274 provided that no 
writ of certiorari should issue 
jin such a situation unless ap- 


| 
| plied for within thirty days after 
| the decision of the board of ad- 
justment. August 22 was with- 
in thirty days, but October 1 
was not. The application for 
certiorari was dismissed by the 
court as having been made too 
late. 

In Wentzell v. Steelman, 3 
N. J. Misc. 503, there was in is- 
sue the legality of an appoint- 
ment to the police force of 
Somers Point. The appointee 
had not yet entered into pos- 
session. The matter came up 
on a ruie for mandamus applied 
for by the appointee and on a 
rule tor leave to file quo war- 
ranto applied for by a taxpayer. 
The Court determined the mer- 
itorious question in favor of the 
appointee, but held that both 
rules must be discharged since 
manaamus would not lie when 
another was in occupation of 
the cifice sought by relator and 
quo warranto was not available 
against tne appointee, he noz 


Sed 


|being in occupation. 


In Eastern Boulevard Corp. v. 
Wiilaredt, 123 N. J. L. 269 and 
124 N. J. L. 345, an application 
for a building permit was in- 
volved. Although the case is 
officially reported only twice, 


jthere were actually six differ- 


ent writs applied for before the 
permit was finally ordered. A 
large amount of the prior liti- 
gation related to the selection 
of an iriproper writ. 

In Martin v. Freeholders of 
Essex, 85 N. J. L. 151, the mat- 


Newark, N. J. (CCNS) — In jing the War Years ang 5 
what was said to be the first | gestions for Revision The 
case of its kind in the country,! prize: * 
United States Attorney Edgar} 


formation charging three men Soney & Sage Co. 


with having sold a house to a) 
veteran at a price above the mind Veterans of 


| from certiorari to quo war 
‘under that section would & 


| sion of the contested office 


| Veterans’ Essay Con 
| Subject: 

| “Review of the Change 
| New Jersey Statutory Lay; 



























A set of New Jersey Sty 
Annotated, to be presenty 








This notice will serve t 
the 
| Contest open to them. It « 
'on March 1, 1947. Veterap; 
| terested may ootain a cop 
the conditions of the oo, 
lfrom Miss Emma Dillon, g 
|retary of the New Jersey g 
|Bar Association, Broad § 
|Bank Building, Trenton ¢ 
| Jersey. Those conditions 
‘heretofore announced ip 
|June 6, 1946 issue of the} 
Jersey Law Journal (Vo) 
| No. 23,0. 172). 

iron of the Essex County } 
| obtained certiorari to revis 
| resolution of the Board of & 
|holders appointing her su 
|sor. She continued in pow 
|Sion in the interim. The y 
'was dismissed by the Cour, 
the ground that prosecutor: 
an office and not a posi 
and that certiorari could 
be used to remove the holds 
an office. The court referrx 
Section 23 of the Practice 
|of 1912 (which we have ou 
| supra), but stated that 
}amendment of the proceed 



























































































no help to prosecutor, since 4 
warranto is followed by a i 
ment of ouster and such i 
ment would be useless 
secutor since she was in pow 








A 






judgment was therefore on 
simple dismissal of the wh 
certiorari. 

The extent to which reli¢ 
amendment is now possible 
der the authority of R. §.? 
4(Section 23 of the Practic: 
of 1912), within existing 

















court, is exemplified by 3 
dolph v. City of Rahway 
N. J. L. 296. 





There the pn 
cutor obtained certiorari 
view a resolution of ; 
ment body under whic 
fice as chairman wa 
vacant and a new 
was elected. It was | 
since prosecutcr was 
possession of the offi 
the appropriate remed: 
certiorari, but quo 
But the Court neverth 
posed oi the procedural 
as follows: 

“I am. however, 
by the substance of 
Crious question iz 
this ease and coi 
the proceeding 
Cismissed because the 
cutor has mistaken his? 
edy. Section 23 oi 
tice Act of 1912; N 
Freehclders of Essex, 83° 
15; Young v. Stafford, & 
422. The prosecutor 
leave to ainend his 
ings from certiorari ¢ 
warranto and may 
on motion on due notice 
respect thereto.” 

Our investigation 


(Continued on page: 









J 





















oi 4 
sSnowid 2 

















\ 


y) 
)) 


an 
Comprehensive "Ref 


through the Essex 
and the Mercer C 


26 Journal Square, 


—_—— 


NEWARK and TRENTON 


50th Course for April, 1947 
Attorney and Counsellor Bar Examination 


Griffith Bldg., 605 Broad St., Newark 
Mercer County Court House, Trenton 


Approved under “G. I. Bill” for Veterans 
‘ounty Bar Ass’n 


COURSES NOW IN SESSION 


BRIGADIER-FREEDMAN BAR QUIZ COURSE- 


Phene: JOurnal Sq. 2-1891 


PO PF PI PLS LLL Oe 


LLL LLL AL row 





d 


resher" of N. J. Law -_ 
CERTI 
sta 
SEARC 

Cor 
INFOR 

Tre 


THE | 


NAT 


County Bar Ass’n 





N 
Ti 










Jersey City 6, N. J. 






LLLP PLT TT TT OT 





y. J. L. J. Index Page 411 





NEW JERSEY LAW JOURNAL, THURSDAY, DECEMBER 19, 1946 











DIGESTS OF RECENT OPINIONS 


,CTICE—APPEAL—The 















hanges 
y Law] 


P 





ime the question was deter- | possible 
ined by the court below. moving picket lines 
BROR— INJUNCTION — Sub- their consent. It 
ction (K) of R. S. 2:29-77.1) that no violence was used. 
4nti-Injunction Act) held 
onstitutional 
» §. 2:29-77 . 
tional. 








ey SS) 


esented 









arve ty 1 held consti- injunction on January 31, 1946 
the 
n. It ¢j 












eterans Refi ; : 3 
2 Coppggo issue an injunction in|'ply on two days notice _for 
he cpgmabor disputes in a proper further orders or modifications 
Jillon, qjpase but regulates the pro-| was given to both sides. 
ersey gygerdure, scope and duration On Feb. 7, after a hearing 
oad f such injunctive relief. the Vice Chancellor entered the 







though unaccom-|first order here involved. 






ton §. ygpicketing, c 

tions qgpanied by violence or fraud, restrained appellants from pre- 

d in @gmay be coercive. , venting the entrance of per- 

f the wield, the restraints against sons the respondent was willing} 
(Vo. @ass picketing were proper to admit and restrained picket- 






nd legal. 
BOR 














vi ° ° - : ° ° be r i i t wne < e 
-d of Pagpeaceful; free from intimida- intimidation. On Feb. 1, after| ia  . cg he ay 
er suggpion, coercion, duress, fraud hearing, a second order was} |, (j) are but declaratory of the 
in poser force; and not in violation|' entered supplementing and | - xisting substantive law. All of| 
tanv law of making i ive ’ ‘ig estat abil “ 
The ygpi any law of the state. naking more effective the order |these acts have been previously 











law, They carried out their purpose 
pyailing at the time of the by massing large numbers of| 
ecision of a matter by an pickets at the entrance gates, | 
pellate court governs and sidewalks and streets adjoining | 
ot the law prevailing at the so that it was practically im-| 
to get through the 
without | 
is conceded | 


This was the situation when} 
respondent filed its bill for an} 


Respondent was allowed a rule} 
snti-Injunction Act does not to show cause with restraints 
eprive equity of the power not here in issue. Leave to ap- 


jing unless the pickets were az 
CONSTITUTIONAL | least 10 ft. avart and restrained 
4W—The right to picket is the blocking of the entrances, 
nalified in that it must be violence, threats of violence and 


ted from an opinion by Of Feb. 7. Thereafter, on March 


|separable, while these appeals 
|were pending the legislature 
amended the title to the Act 
and cured the claimed defect. 
While the authorities are not 
in accord and there is no de- 
{cision on this point in our State, 
ithe clearly greater weight of 
|authority takes the view that 
the time of determination of 
the question by an appellate 
pone governs, and not the law 
prevailing at the time the ques- 
tion was determined by the 
lecourt below. This rule finds 
|particular favor in cases such 
las this where a continuing rem- 
j}edy is given. This rule was 
}pronouncea by Chief Justice 
|Marshall in 1801 and followed 
| by Chief Justice Hughes in 1940. 
»|It well merits adoption and per- 
|petuation by this court. The 


} 
P| 





It| holding that subdivision (k) is 


—e is therefore re- 
versed. 

| This court also disagrees with 
the finding that the entire sec- 
j}tion is unconstitutional as an 
}imvairment of equity’s jurisdic- 
| tion. 


4 ur St 9 rove r the legcisi . 
Bre J. rendered Dec. 5, 1946. 26, appellant was allowed a| aDP spr i agreed ber eyes 
2 postigmd. Court of Errors and Ap- preliminary injunction continu-| -titutional suarantees of the 
could gis. Westinghouse v. United ing the restraints allowed in| oqorq) and State constitution. 
» holds appellants—Rothbard, Har-|the order of Feb. 11. 7 in oheen teak whet daa leg- 
referrifmm & Oxfeld (Samuel L. Roth-| Appellants challenge the pro-|jjoiure Saiaeuiind a provided 
actice @d, Emil Oxfeld and Abraham priety of the orders on thei; tine act was to protect the 
ve quqg Friedman of counsel). For,eround their actions were en-| wolovee against the prevailing 
that ‘ond nts—Stryker. Tams & tirely legal under R. S. 2:29-77} wosedure the retofore emplo ed 
igmmner (Walter F. Waldau, Ed- } known as the Anti-Injunc-| obtaining and issuing oH 

rd N. Lippincott cf counsel). tion Act. 'straints and injunctions. It 


hur Garfield Hays (Joseph The learned Vice Cnancellor 
nberg cof the N. J. Bar and/held that subdivision (k) of 
wid I. Ashe of the N. Y. Bar|R. S. 2°29:77-1 and the section 
Counsel), Amicus Curiae. itself were unconstitutional. 

istant case involves the| Subdivision (k) declares the 
of two restraining or-| acts listed in (a) to (j) lawful 
s and a preliminary injunc-|}and in nowise a tort or nuis- 
which were issued against| ance. This subdivision was held 
nts in the face of our} unconstitutional on the ground 
ti-Injunction Act during 2) the title of the Act did not in- 





ne iz 


nriatiy 
Ji 


Wiss e 





1 ele or dispute at respondent’s|dicate that one of its purposes 
ssibié, @pomfield plant. |was to make these acts lawful 
t. S.Mccnondent maintains a large/and not to constitute them a 
racucaint employing 4800 persons.|tort, and hence it violates Art 
1g TUABont 500 are engaged in ex-|4 Sec. 7 par. 4 of the State 
DY “mental work. |Constitution which provides 
Way, TM etlan m is the| “every law shall embrace but 

C eee eae agent for 3600 hour. |0H€ subject, and that shall be 


employees. Appellant| expressed in its title,” 
represents about 800] R. S. 2:29-77.1 was held un- 
ried employees. There are| constitutional on the ground it 
350 employees not rep-|impaired the jurisdiction of the 
nted by either local. This|Court of Chancery contrary to 
up consists of supervisory|Art 10 Sec. 1 of our constitu- 
loyees, members of the in-| tion. 
relations department| Subdivision (k) declares: 
staries and other confiden-| 1. The acts permitted by (a' 
employees. This group has|to (j) are the public policy of 
en on strike. the state. That is surplusage for 
plant has an entrance/every act of the legislature is 


acArthur Avenue and on|the policy of the State. 
9 





12 


as Tis 





UL 








gion Ave. With the begin- 2. It declares the enumer- 
the strike, appellants|ated acts to be lawful. That 
> picket the entrances;too is surplusage for the fact 


pondents premises. They|that the legislature pronibited 
it abundantly clear, and/|the enjoining of such acts im- 
i on the argument of}pels the conclusion they were 
e, that they would not not illegal. And if they are not} 
ny person to enter the/ illegal they cannot constitute 
xcept those who worked;|an actionable tort or nuisance. 
power house, its guards,| %. Even if (k) were invalid, 
teen managers, emergen-|it is separable from the other! 
the 350 unrepr od provisions. (R. S. 2:29-77-9). | 

and 4. Even assuming it is not! 
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Prompt — Accurate — Reasonable 
ABSTRACTS of proceedings in Chancery and United States ||| 

Court. 
CERTIFICATES of regularity of proceedings or corporate 
___ Standing. 
SEARCHES in 


New Jersey Supreme and United States 
Courts. 


Journal Square. 


|stated lawful acts which could 
|not be enjoined, and what acts 
|could be enjoined and regulated 
‘the procedure, scope, and dura- 
'tion of such injunctive relief. It 
|did not deprive equity of its 
| jurisdiction to an injunc- 
}tion in a proper case but sub- 
jected the issuance of such in- 
junctions to fuli, cpen and for- 
mal procedure thus giving true 
meaning to due process. The 
section is free from constitu- 
tional infirmity. 

As to the orders and the re- 
lief granted however, the court 


issue 





finds they were proper. 
Appellants argument is that 
since no violence was_ used, 
their acts were protected under 
the constitutional guarantees} 
of free speech and assembly. | 
It fails to recognize other fact-| 
ors however, which qualify the| 


right to picket such as it must! 
be peaceful, free from intimida- | 
tion, coercion, duress, fraud re 
force and under the act in- 
volved, must not be in violation | 


of any other law of this state.| 

The facts establish | 
that the picketing was used in 
a highly coercive manner. Pick- | 
eting, though unaccompanied | 
by violence or fraud, may be} 


coercive and “ccllective coercion 
child of col-| 

The same| 
sh the highly | 
5 establisn | 
s of this} 
were 


lective bargaining” 
facts which establi 
coercive conduct 
violations of tl 








State. Respondents de- | 
prived of the primary right of| 
ownersip, namely, use of their 
property. Such use necessarily | 
embraces free access by the| 
owners and they wish] 
to have enter. ame action | 
|also resulted blocking of 
the sidewaiks and streets clear- 
ly in violation of the laws of| 
this State. The undisputed 
facts clearly ipported the} 
limited scope of the restraints| 
}and injunctive relief granted. 
No costs to either party. 
Announcement 
Mortimer Neuman announces 


the removal of his offices to 30 
Jersey City 6. 
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NEW AND USED 
LAW LIBRARIES APPRAISED 
LUTHER H. BISSELL 
442 New England Ter., Orange 
ORange 3-5381 


Representing 
MATTHEW SENDER & CO., Inc. 
109 State St., Aibany, N.Y. 














New. York, (CCNS) — Labor 
monopolies -have on numerous 
occasions restricted or prevent- 
ed the production or sale of 
the necessities of life. And 
such monopolies may be as 
harmful to the common good 
and to individual rights as any 
other kind of monopoly. 

With these words former New 
York Governor Nathan L 
Miller, speaking at a dinner of 
the New York County Lawyers 
Association in honor of the Ap- 
pellate Division of Supreme 
Court, called fcr efforts to re- 
store a proper balance in our 
laws between management and 
labor. 


Governor Miller, who is gen- 
eral ccunsel for U. S. Steel Cor- 
poration, found the rule of men 
displacing the rule of law in 
federal matters and gradually 
extending its influence ove- 
purely intrastate matters. 

“The time has certainly come 
for a careful revision of our 
laws to safeguard the public 
interest, to make all equal be- 








Plaque for Lawyer 
Veterans 


The North Hudson Lawyers 


equality. 


ances. 


cause of the predicament 
we now find ourselves 
and the danger is that we may 
go too far the other way, when 
our effort should be to restore 
a “proper balance.” 


which 


Equality before the Law Balance 
between Labor and Capital Urged 


fore the law. and to enable this 
country to resume its forward 
march under a government of 
just and equal laws. 

“The rule of law requires 
must be 
equal before the law in a free 
country is another truism that 
is too often forgotten. I do not 
now speak of administrative 
law and practice which, under 
the 
bound to be more or less dis- 
criminatory, because that is in- 
herent in the nature of man. 
No judicial review can change 
that. 

“f refer to statutes which are 
avowedly and intentionally dis- 
criminatory. 

“The tendency to discrimin- 
ate 1s Inherent in all forms of 
government. That is one of the 
reasons why the founding fath- 
ers provided checks and bal- 
1s inevitable under 
autocratic government and has 
been one of the rocks on which 
all forms of government has 
foundered in the past. 


That all 


best of conditions, 


It 


“That has been the primary 





Club yesterday dedicated a 
plaque at the Union City Dis- 
trict Court in honor of mem- 
bers of the North Hudson Bar 
who served in World War II. 
The impressive ceremonies in- 
cluded remarks by Hon. Thom- 
as F. Meaney and former Con- 
gressman Osmers. The mem- 
pers of the Bar and the famil- 
ies of the veterans joined in 
this tribute to the 61 veterans 
whose names appear on the 
plague. 


At the meeting of the associ- 
ation which followed the dedi- 
cation ceremonies the following 
officers were elected for the en- 
suing year. President, Thomas 
P. Nolan; 1st V. P., Thomas F. 
Norton; 2nd V. P., James Rosen; 





Treasurer, Herbert L. Sachs, 
Secretary, George J. Kaplan; 
Trustees, Nathan J. Littauer 





and Samuel Moskowitz. 
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The salary of this bank’s first = 
president was set at $300 a year 
—but on his own recommenda- 
tion, and for the sake of econ- 
omy, this was later reduced to 


A. FIXED POLICY 


The National State Bank’s policy as 
executor is to retain, for legal ser- 
vices required in administering the 


estate, the testator’s personal attor- 


NATIONAL STATE BANK 


(Department of Estates & Trusts) 
810 BROAD ST., NEWARK 1, N. J. 


Member Federal Deposit Insurance Corporation 
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The Future of the Administrative Agency 


No useful purpose can he served any longer in decrying the | 


existence of admimistrative agencies. Like death and taxes they 


are here to stay. 
politic. How much 
apparent inability to adapt itself to the needs of a fast moving 
and ever more complex economy--was responsible for their birth 
need not be argued. However, necessity for these agencies does 
not mean necessity for the destruction of traditional processes 


for getting at the basic truth of any controversy, which processes | 


huve been developed empirically over hundreds of years. 
Modern man in his headlong rush for business accomplish- 
ment and nervous breakdown has little patience with traditional 
methods of achieving just ends. But in spite of himself his 
Cause should not be determined by chuin store, assembly line 
methods. Hearsay alone shou!d not be permitted to defeat him. 
He should be allowea to have subpoenaes issued as of course. 


It should not be necessary to tile affidavits with the agency | 
setting out the names of the witnesses and the nature of their | 


testimony and have the agency decide whether he can subpoena 
them or not. This was especially unfair in the past when most 
ageucies were both prosecutor and judge. 
to watch and hear witnesses against him led around the court- 
room by the nose in the introduction of their testimony. And 


most important of all the desire for the effectuation of the social | 
not be} 


policy aimed at by the particular legislation should 
thrown into the scale against him, willy-nilly, when the evidence 
is being weighed. 


One reason for the efforts at circumvention of law court} 


methods in the early New Deal days when administrative trib- 
unals began to appear en the scene in riotous profusion, was 


the young brain trusters utter lack of experience in the courts. | 


Or it some slight experience had been had, in a good many cases 
unsatisfactory results ef trial or appeal had produced condemna- 
tion of the whole court system 
by the members of the bar who want to substitute a ten to two 
jury verdict for the unanimous one. Generally it will appear on 
inquiry that such men have tried very few cases and in addition 
have had the unfortunate experience of encountering disagree- 
ments or perhaps inadequate or excessive verdicts. This settles 
the problem for them. The rule of unanimity is obnoxious and 
should be destroved They ignore the statistically supportec 
fact that the percentage of disagreements and verdicts which 
have to be set aside as excessive or inadequate is less than the 


percentage of alcohol that was allowed in prohibition era beer.) 


No thought is given to the danger that with the agencies on the 
upgrade such derinining cf the traditienal jury may eventually 
lead to elimination of the jury trial entirely. 

The approach of the administrative agency trained mind is 
exemplified by the recent article of Federal Circuit Judge Jerome 
Frank in which he advocated the elimination of the use of robes 
by judges. They aren't worn by the administrators. 
aren’t worn in the Politbureau either. 

Concededly there exists the need for some straight thinking 
by both intolerant judicial system advocates and by uninhibited 
and unrestrained administrators who suffer from running wild 
discretion and the belief that they offer the only absolute 
panacea to a troubled world. The new Federal Administrative 
Procedure Act is some evidence of a drawing together of con- 
flicting points of view. 


mn 
“il 


They have hecome an integral part of our body | 
the inflexibility cf our court system—the | 


He should not have; 


This type thinking is illustrated | 


And they | 


This Act marks the end of some of the} 


wild swinging on the Federai scene which was done in a too} 


vigcrous pursuit of particular social policies. With this Con- 
gressionally imposed moderatioi, in the course of time the 
actions and deterniinations of all the agencies may achieve the 
same respect that has been aczorded those of the Interstate 
Conmmerce Con mission in the national field and to those of the 
Department of Alcoholic Beverage Control in New Jersey. 





Well Known Experts To Take Up Topic 
of Courts’ Man Power 





M. Hyde, of the Supreme Cour: 
cf Missouri. 
2. Jurors 


Cleveland, (CCNS) “The 
Man Power of the Courts” wili 
be the subject of a sectional; 2. — There Selection 
meeting of the American Pol-|and Powers. Judge John C. 
itical Science Association’s an-| Knox, senior judge of the U. S. 
nual convention here December | District Ccurit, Southern district 
297-29 according to Earl L. of New York. 
Shoup, professor of political 3. Court Officers _ Their 
science at Western Reserve Selection and Responsibilities. 
University and chairman of Dr. Ralph R. Temple, judicial 
mecting arrangements. administration consultant. 

Arthur T. Vanderbilt, former} 4. Making the Judicial 
president of the American Bar Machinery Function Efficiently 
Association and now dean of | —TIhe Rule-Making Power 
law at New York University,| Judicial Counciis—Judicial Sta- 
heads the section, which will tistics—The Administrative Of- 


c 


meet on December 28. The) fice of the U. S. Courts. Henry 
speakers and subjects are: P. Chandler, director of the 
1. Judges — Their Selection | Administrative Office of the 


and Powers. Justice Laurence'United States Courts. 


| Room 


Hudson County Bar 
Association Bulletin 


Notice of Monthly Meeting 

Thursday, December 19, 194% 
& P. M. Hudson County Bar As- 
sociation Library, 930 Bergen 
Avenue, Jersey City, N. J. 
Report and Business Meeting 


—Refreshments— 
The nieeting of December 19, 
| 1946 will be devoted to compre- 
|hensive reports from the follow- 
|}ing committees: 








1. Ethics Committee 
James J. Langan, Chair- 
man. 

|2. Committee on Legislation 

and Law Reform, 
Peter P. Artaserse, Chair- 
| man. 

13. Commitiece on Unlawful! 

Practice of Law, 
Ida F. Schnitzer, Chair- 
man. 

|4. Public Relations, 

Theodore Baer, Chairman. 

'5. Committee on Membership, 
Jack Feinberg, chairman. 

6. Committee on Practice and 

Procedure in the _ District 
Courts, 
William E. Sewell, Chair- 
man. 

7. Committee on Memorials, 
Jacob J. Singer, Chair- 
man. 

&. Legal Aid Committee, 

| Anna B. Hogan, Chair- 
man. 

%. Workmen’s Compensation 

Cominittee, 

R. Robinson Chance, 

| Chairman. 

|10. Veteran Activities Commit- 

tee, 

| John J. Hanlon, Jr., Chair- 
Chairman. 

11. Program Committee, 

| Abe D. Levenson, Chair- 

| man. 

} 12. Library Committee, 

Robert H. Brenner Chair- 
man. 
Tne Chairmen of the above 


named committees are request- 
ed to have written’ reports 
available for the meeting. Pres- 
ident Thomas J. McAteer has 
announced the remainder of 
|the meeting will be devoted to 
jthe election of officers, business 
of tne Association and a social 
period inciuding diversified re- 
freshments. 


Election of Officers 


The annual election of officers 
of this Association will be held 
on December 19th, 1946. The 
Nominating Conimittee has sub- 


mitted the following nomina- 
tions: 
William T. Cahill—President. 


Albert L. Zorn—1st Vice-Pres. 

Peter P. Artaserse—2nd Vice- 
Pres. 

Harry B. Dembe—Treasurer. 

Louis P. Brenner—Secretary. 
For Trustees—Term Expiring 

Dec., 1949 

Thomas J. McAleer 

Nathan Littauer 

Jack Lynch, Jr. 


Bar Dinner Co»lossal Success 


Our 69th Annual Dinner held 
Deceniber 12 at the Starlight 
of the Waldorf Astoria 


; Was one of the greatest success- 


es in the history of the Associ- 
ation and Chairman Dolph 
Kern and his Committee are 
entitled to a vote of thanks for 
their arduous labors. The Asso- 
iation is greatly appreciative 
of Judge John Drewen for his 
wonderful talk which created 
so much favorable comment. His 
speech was a master piece of 
diplomacy, humor and deep- 
rooted philosophy. A bow is 
due to the Pandick Press for 
their last minute acceptance of 
the printing of the seating list 
and table arrangements. They 
acceptea an emergency job 
Without prutest and gratuitous- 
ly. The Bar Association owes 
them a vote of thanks. The 
loca) piess- was also most co- 
operative. in publishing pub- 
licity releases. 


|/part members of offices that, 


Re-examination of 
Drivers Is Held 
Necessary 





| Busy Lawyers to Be 
Required to Share Work 


| 
| 
| 
| 
| 





Judges See Too Many Cases 
Stalled Because Attorney 
Can Tzy but One at a Time 





New Test for Vision at 49 ,, 
Complete Check-over 3; : 
Is Urged by Magee 






Philadelphia, Pa. (CCNS) 
Cormmon Fleas judges here are 
concerned with the probability 
that they will fall behind on 
their docket as the postwar 
pressure of business increases 
unless such bottlenecks as the 
“engaged counsel” can be elim- 
inated. 













Trenton, N. J. (CCNSs)_ 
surprised by opposition g; 
up by the proposal, New Jen 
Motor Vehicle Commisg, 
Arthur W. Magee has reiter. 
his advocacy of state lend 
tion for periodic re-examin;. 
of drivers over 40 years of: 


















Touching on a problem that ieci scare . 
has long plagued urban trial ak Ge ee Ps, Le 
courts, the judges issued | sons over 40 comprise a e 
statement indicating they pro-| cent of all drivers and that: * 
pose to “get tough” with the|aiso have had 40 per cer 






lawyer who insists upon trying 
all his cases himself and there- 
by holds up the whole calen- 
dar. The statement follows: 
Only One at a Time 

“One cause of clogging the 


tne accidents. 

Magee’s proposal for limi 
re-examination of driver; 
New Jersey was first adv 
at a budget hearing O¢ 




















lists is the inability of a lawyer|S!2ce_ ten letters of pry 
whose appearance is entered in awe been going to his dey 
a substantial number of cases _ as well as newspygy “I 
on the weekiy trial list to try|*2#8°e Says he figures he g§goin 
more than one of them at a to snow some guts if we #yill 
time. While trying one, the| 28 to have a real safety; 





gram in this state.” 
“Naturally,” Magee c 
“They’re afraid they 





others are stalled. 

“This works a hardship not 
only on the many opponents oz 
such lawyers, wno are deprived 
of the opportunity to dispose of 
tneir cases after they have been 
prepared and are ready for 
trial, but also upon an equal 
number of other litigants, who 
fail to get their cases on the 
weekly list because of the list- 
ing of the stalled cases. 

“This is no fault of the law- 
ver, but investigation reveals! 
that those who are placed in 
this position are for the most 







re) 


But, if they are as 
as most of them say 


they won’t have any 


00 











a chance to deny driving 
ijleges to those who obvi 
should be denied them.’ 
Test at 40 for Lyes 
Explaining tnat his prop 
reach 









was to examine those r 
the age of 40 only for; 
vision, Magee said a 
re-examination would 
because of the volume of their|given until the driver rez 
cases, snould pe equipped to|/50. Further, he said 
assign sufficient personnel to/gram would not extend 
trial work. age groups alone. The 
To Be Less Lenient be a general tightening » 
“It is the disposition of the|examinations for those :z 
judges to be less ienient in the/| their licenses for the firs : 
future in granting continuances, | and there would be salety a 
where the motion is objected; before any licenses w 
to, on the ground that opposing | Magee pointed out 
counsel is eisewhere engaged.| motive engineer, in w 
When counsel insists upon pro-|rests the safety of ot! 
ceeding in the absence of his} undergo a physical ex 
opponent, the judge in charge|once a year and of 
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hose bé 
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of the trial or the trial judge|he grows older. Th: 
will pass upon the inatter with} ator must have a physic2 
reference to the duty of counsel|/aminatien yearly and ai 


mortg 





to arrange for associate counsel| pilots every six mot 
to proceea to trial forthwith.|the interest of publi 
‘The speciai master will refer] “Yet the average 

such cases to the judge in| whose nands is a device 
charge or will assign them to/cf killing and causin 






















an available courtroom. |property damage, has 
— eee }made on his capabil 
Testify Separate = Physical fitness from the | 
Maintenance Is | he takes his initial licen 
he goes to his grave. 
an Act of Cruelty Magee deciared that 
os |Gle age bad driving 
Chicago, Ill. (CCNS)—Testi-/|quentiy develop. Sin 


said, his department, 2 
periment, has been 


mony by two psychiatrists and 
two sociologists was offered in 


Superior Court here to support/ing drivers over 65 

a claim that separate mainten-|been in accidents. O 

anve, used by many Illinois! re-examined, he sa ,. 
wives aS a weapon of punish-jenses of 623 have 


ment, constitutes cruelty. | revuxed and 862 hav 
The witnesses were called by} ditions such as the pur 
: i + | 

Victor Neumark as counsel for/glasses attached. 


Dr. Icio Josephs, 50-year-old | —_—_—_—_——_ - 

psycho-neurologist, whose di-| Lawyers are invited 
vorce case is pending. Dr. |} R ¢me 
Josephs usked that separate to eport Treatm 


maintenance granted his wife,} 
be set aside and he be given a| 
divorce. 

Alleging that 
stomach ulcers and a heart ail-|/abcut their trea 
ment since his wife won separ-|hands of federal 
ate maintenance, Dr. Josephs} being invited to tell t! 
contended that the condition|to the Cincinnati Bar 
constituted physical cruelty/tion’s committee on 
witnin the meaning of the IIll-/tion with Federal A 


Accorded by Agenci 


(CCNS'— 


; Cincinnati, O. 
he developed|lawyers who have 


vi 


Inagis divorce law. His wife’s} The committee is ask? i) 

actions once reduced him toj Bar to report: | 
: — | 

Sweeping streets, he said, but “1. A list of federal 4 





he iater regained his position. 
“It would seem that in terms 
of human suffering and misery | 
the vindicatice use of separate 
maintenance by the wife, pre- 
venting the husband from mar- 
rying and condemning him to 
choose between a life of celibacy | 
or immorality, would legitim- This is “your day in“ 
ately ccnstitute an act of ex-|the committee, headed % 
treme, continuous and repeated/nelius J. Petzhold, told 4 
crue!ty.” : in the announcement. 


which, from your per 
perience, have failed 
operate with attorneys. 

“2. Any experience W2> 
have had, estabiishing 
of action or your com= 
part to secure future co“? 
tion.” 
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Dn of 
leld 


¥ “— in the foregoing case a 
at 49 yMclement of the controversy 
er at wioided further litigation 
agee nerwise, however, it would 
“car tliat existing practice 
wid have required relitigation 
the controversy in its entire- 
under quo warranto. 
in contrast to most of the 
98 cited above is Briggs v. 
anton, 8 N. J. Misc. 363, where 
rtiorari waS allowed to review 
e appyintment of a successor 





continued from page 2) 
















no 


















eca prosecutor aS a4 member of 
shows wie Borough Council. Counse: 
se 4 d entered into a stipulation 
| that abat the proceedings should be 
Sr cen: Mmeated as if instituted in quo 
‘Rrranto, if the court should 
or linggptermine that quo warranto, 
iriver; pd not certiorari, was the cor- 
advange: procedure. After conclud- 
> Oc; pe a determination of the mer- 
of Dr rious question in favor of the 
Lis depgmosecutor, the Court said: 
ewspagm “It may be that the fore- 
es he @eoing expression of our views 
if we Mwill suffice to clear the atmos- 
afety gmpnere. If not, let the record 


he moulded into a quo war- 
ranto proceeding under sec- 
tion ¢ of the Statute (quo 
yarranto), with judgment of 
ouster in favor of Briggs and 
against Mrs. Chalfant, and 
an order under section 11, 
i subject to the require- 
it of that section, for the 
restoration of Briggs to the 
possession of his office.” 

The object of proposed Rule 
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PREROGATIVE WRITS RULES 





(2 is to assure, so far as possible, 


the general application of a 
practice as expeditious as that 
which was suggested by the 
Court in tne foregoing excerpt. 

Proposed Rule 2 calls for the 
granting by the Court, whether 
on the original application or 
after final hearing, of that writ 
or writs requisite to afford com- 
plete relief consistent with the 
determination of the merits of 
the controversy, regardless of 
the fact that an inappropriate 
or incorrect writ may have been 
applied for or allowed in the 
first instance. 


The only situation in which 
jJudginent on the prior record 
could not ordinarily be entered 
forthwith in the newly moulded 
proceeding would be where the 
remedy finally awarded is quo 
Waltranto or mandamus, in 
either of which the facts would 
have to be retried by jury at 
the demand of any party. But 
in much of the litigation involv- 
ing quo warranto and manda- 
mus, the issue is purely legal. 
in sucn cases, no difficulty is 
foreseen in a practice which 
would require the Court to en- 
ter final judgment forthwith in 
a mandamus or quo warranto 
proceeding upon the. earlier 
record, notwithstanding the 
prior conduct of the litigation 
under a writ of certiorari. But 
where an inescapable factua: 
issue is presented, no rule of 
court can eliminate the right 
to trial by jury in quo warranto 
Yr mandamus, unless waived. 
It is for tnat reason, therefore, 
that Rule 2 (b) provides for a 
technique of waiver of jury 
trial which it is anticipated in 
most cases will make possible 
the entry of final judgment on 
the merits on the existing rec- 
ord, notwithstanding that the 
prior litigation was conducted 
and the facts proven under an 
inappropriate writ. 

It may be noted that the 
technique of waiver of trial by 
jury by failure to make demand 
therefore within a reasonable 
time fixea has been sustained 
as constitutional. Condon v. 
Royce, 68 N. J. L. 222 and 
Phoenix Pottery Co. v. Perkins 
Co., 19 N. J. L. 78. As to the 
avestion whether the require- 
ment as to waiver may be set 
up by rule of court, rather than 
statute, we believe that the leg- 
islature has adequately laid the 
basis for an authoritative court 
rule on the subject by its pro- 


vision, in R. S. 2:80:4, quoted 
supra, that the Supreme Cours 
may, by general rules, supersede 


any existing statutory or com- 
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are clear 
waiver of jury trial is a proced- 
ural matter. 

3. If, upon final adjudica- 
tion of a prerogative writ 
proceeding, judgment consist- 
ent therewith upon an addi- 
tional or different writ is also 
necessary to aflord complete 
relief, such additional or dif- 
ferent writ may be allowed 
and judgment entered there- 
on forthwith, whether or not 
such writ was originally ap- 
plied for or allowed, provided 


/mon law provisions with respect | Air-C 
to practice and procedure gov-| 
erning prerogative writs. We} 
that the form of! 


all necessary parties have had! 
an opportunity to be heard.’ 


Note: This rule may have 
many applications. Frequently, 
for example, a judgment in cer- 
tiorari setting aside a refusal 
to grant a permit or license re- 
guires complementary relief by 
mandamus. To meet this situ- 
ation, counsel have found it 
necessary either to apply for 
two different writs in the alter- 
native, or simultaneously to 
prosecute independent proceed- 
ings under each writ. (See 
Gabrielson v. Glen Ridge, 13 
N. J. Misc. 142, in which four 
writs of certiorari and six rules 
for mandamus were simultan- 
eously argued in order to secure 
a gasoline station permit.) Pro- 
posed Rule 3 obviates the nec- 
essity ol relitigating in one of 
the proceedings any issues al- 


ready determined in the other. | 


4. When any party desires 


to adduce proof to be used 
upon the argument of any 
prerogative writ, or in sup- 


port of or in opposition to a 
rule to show cause, he shall 
apply to the Court or any 
Justice for a rule to take such 
proof. The rule may prescribe 
the scope of such proof, limit 
the time within which the 
taking thereof must be com- 
pleted and the state of case 
served, and, where a Supreme 
Court Commissioner is desig- 
nated by tiie Court or Justice, 
authorize him to rule upon 
the admission exclusion of 
evidence, subject to review by 


Or 


the Court or the Justice. 

Note: There has been con- 
siderable dissatisfaction with 
the practice in the taking of 
depositions under the writs. 
Frequently depositions have 


been long protracted and filled 


with extraneous and immater- 
ial matter, and the submission 
of causes has been delayed past 
the term at which they would 


normally be neard 

In cases of nature deemed 
by the Court so to require, Su- 
preme Court Commissioners de- 
signated by the Court should be 
authorizea te rule on the ad- 
Mission and exclusion of evid- 


ence, and the rule for deposi- 
tions should, where the Court 
deems it advisable, prescribe 
the scope of the proof, in tne 
first instance, and limit the 
time within whicn the taking 


of depcsitions should be con- 
cluded and the state of case 
served. Under the present prac- 
tice, each of the contending 


parties is more or iess at the 
inercy oi the other as to when 


the depositions will commence, 
what they will contain, and 
when they will be concluded. 
Sometimes frequent recourse is 


nad to the Court for rulings on 








evidence duri the taking of 
depositions, volving further 
delay. On occasion, so little 
time is left for completing and 
printing the state of case that 
it is necessary to continue the 
cause to a succeeding term of 
court. 


5. The parties or their at- 
torneys may stipulate in writ- 
ing the facts upon which the 
action is based or defended. 
provided, however, that when 
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und air-conditioning un-| of 
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onditioning Unit Declared Chattel Property 


— Ajthougn not within the clause 


the lease describing what 


it set on a-concrete foundation} could be removed by the lessee 
in the basement of a leased!at the end of his term, accord- 
building, without being fastened|ing to a decision of the Su- 
or attached to the realty, re-|preme Court of Pennsylvania. 


mained personal property al-| 








tne State, or any county or 
municipality, or any depart- 
ment, agency or sub-division 
thereof, is a real party in in- 
terest, no facts, other than 
matters of public record, shall 
be stipulated, except with the 
approval of the Court, or a 
Justice thereof. 

Note: 


tion of undisputed facts in 
cases wnere no public interest 
requires the supervision of the 
Court This seems desirable so 
that the salutary practice of 
Stipulation of facts be rendered 


as expeditious as in the trial of | 
an ordinary action at law. Un-| 


der present practice stipulations 
of fact require a rule of author- 
ization in each case. Phi Zeta 
Fraternity v. New Brunswick. 
123 N. J. L. 237, 238. 

6. Where two or more pre- 
rogative writ proceedings have 
been instituted, and it ap- 
pears that they involve a 
common question of law or 
fact or arise out of the same 
transaction, the Court or a 
Justice may order such con- 
solidation thereof as may be 
expedient. 

Note: See the note under Rule 7. 

7. If persons naving an in- 
terest in any prerogative writ 
proceeding shall be numerous, 
the Court or a Justice may 
enter a rule providing that 
any such persons shall, with- 
in a designated period of time 
after service upon them of 
initial process or notice in the 
proceeding and of such rule, 
enter written appearance with 
the Clerk, and that failing 
such appearance, said persons 
need thereafter not be served 
with any further notices, 
pleadings, or other documents 
in the cause. 

Note: Proposed Rules 6 and 
7 would make permanent two 
rules of practice which have re- 
cently been invoked by the 
Court in several cases, becaus2 
needed, notwithstanding the 
non-existence hitherto of any 
specific statute or rule there- 
for. Rule 6 is for consolidation 
of proceedings in such cases as 
ordinary common law actions 
are permitted to be joined. Rule 
{ facilitates the handling of a 
prerogative writ proceeding in- 
volving iiumerous parties in in- 
terest. A Similar rule was en- 
tered by the Court in the recent 
railroad tax distribution case, 
involving hundreds of munici- 
palities and schooi districts, and 





(Continued on page 7, col. 1) 


This proposed rule is) 
designated to facilitate stipula-| 


The lease _ provided that 
/everything in the way of im- 
| provement, “except movable of- 
fice furniture shall be the pro- 
perty oi lessor.” 

| The exception of the tenant’s 
/own “movable office furniture” 
lout of “alterations or improve- 
| ments” made to the demised 
property was in fact superflu- 
ous, the court remarked. 
“Without it, the chattels 
|placed by the tenant upon the 
premises), which were mani- 
festly furniture, remained per- 
|sonalty in legal contemplation 

* * * The exception is, there- 
|fore, apparent rather than real, 
and as incongruous as it is in- 
efficient. * * * 

Aside from that limited ref- 
erence to personal property, the 
|lease does not purport to, nor 
does it, deal with the owner- 
ship of other chattels or per- 
sonal property placed upon the 
cemised premises by the ten- 
ant. With respect to the own- 
ership of such personal proper- 
ty, the lease is silent. Conse- 
quentiy, any chattel, such as 
the airconditicning unit, not 
having been made a part of the 
deinised premises and being 
readily removable therefrom 
without the destruction of the 


chattel and without com- 
pensuble damage to the prem- 
ises, remains personalty, and, 


therefore, the property of the 
installing tenant.” (399-41 
Market Street Corp. v. Darling 
Stores Corp.) 
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LEGAL NOTICES LEGAL NOTICES LEGAL NOTICES SHERIFF’S SALES LEGAL NOTICES 


STATE OF NEW JEKSEY mmon Pleas A-225). STATE OF NEW JERSEY | (Chancery A-180) STATE GF NEW JERSEy 
DEPARTMENT OF STATE SHE RIFF'S OSALE—Essex County Court of DEPARTMENT OF STATE SHERIFF’S SAL/i—In Chancery of New DEPARTMENT OF S147 

CERTIFICATE OF DISSOLUTION Common Pleas. Vincent Scelfo, by Lil- CERTIFICATE OF DISSOLUTION | Jersey. Between Antonetta Filangi, Com- CERTIFICATE OF DISSOLty 
To ail te whom these presents may come, | lian De Flores. assignee, plaintiff, vs. Rosie | To wall bid whom these presents may come, | plainant, and Lucy Urso, et als., defend- | ail tu whom tiese present. 

Greeting. Vetrnzza, et al., defendants.- Fi. fa. ” | ants. Fi. fa., for sale of mortgaged — 

WHEREAS, It appears to my _ satisfac- sy virrure of the above stated writ of| | ; 3, It appears to my satisfac- | premises. It appears to 
tion, by duly authenticated record of the|ficri facias, to me directed, I shall expose y duly authenticated record of the By virtue of the abeve stated writ of n, by duly — nasal 
proceedings for the voluntary dissolution|for sale by public vendue, at the Court| proceedings for the voluntary dissolution | fieri facias, to me directed, I shall expose 188 r velur 
thereof by the unenimous cousent of all the | louse, in Newark, on Tuesday, the 31st] thereof by the unanimous consent of all the se) public vendue, at the Cou rt ereot inanimous ¢ 
stockholders, deposited in my office, that day of Itecember next, at two o’clock P.M., | stockholders, deposited in my office, that | +, in Newark, on ‘Tuesday, the stockholders, deposited in my 

MAX STEINHARDT, INC. all the right, title, interest, and estate HAMMELL & SONS WOODWORKING ay of January next, at two o'clock P.} NORTH AMDRICAN INDUS 
@ corporation of this State, whose principal |the defendant, Rosie Petruzza, of, in CO., INC é i - following tract or parcel of ls a corporation of “his State, 
office is situated at No. 71 Sunnyside Ter-|to all that certain tract or parcel of a corporation of this Stute, whese principal | an premises hereinafter particularly ». | Office is situated at No. 927 
race, in the City of East Orange, County |“nd premises hereinafter particularly e id is situated at No. 484 Washington | scribed, situate, lying and being in the City | tl of Newark, County 
of Pssex, State of New Jersey (Max Stein- | scribed, situate, lying and being in the City | St., in the Town of Belleville, County of Newark, Essex County, New Jersey. — | * e New Jersey (R 
hardt, being the egent therein and in of Newark, Essex County, New Jersey. Esse x, State of New Jersey (Theodore/ pesinning at a point in the southerly the agent therein 
ec .arge thereof, upon whom process may be Bexinning at the corner formed by »| Bellet, being the wgent therein and in/j;)¢ New York esta “said gy d f, upon whom process n 
areal has complied with the requirements | intersection of the northwesterly line charge thereof Upon whom process may be or ster y corner of Let No P46 on a | 288 complied with the ré quire 
of Titie 14, Corporutions General, of Re-| Adams Street with the southwesterly line | served). bz complied with tbe require- E ih lots made | enim & Thot at ga Corporutions, Gereral, 
vised Stotutes of New Jersey, preliminary of Downing Street and from thence -| ments cf Tith 14, Corporations, General. Joseph. Black, da Mare h, ceca My utes New Jersey, 
to the issuing of this Certificate of Disso- | ming alcng said line of Adams Street south f Kevised Stati of New Jersey, P©e- | bighteen hi dred f the s id Pp J 2 ot 
lution forty-one — forty-fiv minutes west | liminary; ) 2 issuing of this Cert fificate eing distant ne Ht dre ae thir Anes 

NOW THEREFORE, I, Lloyd B. Marsh, | thirty-five feet: northwesterly sclution. |feet six inches Westerl3 — the 
Secretary of State of the State of } parallel with ning Street fifty-seven _ NOW, THEREFORE, - Marsh, | westerly corner Pr rospect 
Jersey, Do Hereby Certify that the said|feet more cr less to a point directly in a| Secretary of State ues ae "Wland New York ie: 
corporation did, on the Twenty-third day range with the center of a partition wall |- lereby prtify = thé : = soutl ver 
November, 1946, file in my office a duly e» dividing the house on the premises hereby - I : I ihe = Sixt day 1 west one 
ecuted attested consent in writing described from the house adjoining on the r, 194 3 f r | si ~ des e 
the dissolution cf said corporation, executed | orthwest: thence and through the | execute : cre pe . 38 ung & -five fe 1e Cor f 0. 44 chy 
by all the stockholders thereof, which said] center wall of said h thirty-five feet f said cute i t ; alon pie ese 
consent an he record cf the proceedings said line of Down treet and nce | by 1 the iolder hereof, which hs aforesaid 
aforcsaid are vy on file in my said office | 50" usteriy along the same fty-sever ) a the proce¢ 8 southerly j : 4 
as provided law eet or less to the point or place ». | aforens e 1 I n my said office ue 1 thence ong said > of Mew : TE Stimony 

IN TESTIMONY WHEREOF, 1] ginning 3eing §==commonly ’ and | a8 pro\ of A <>) sarees k Avenue North Sixty-three degree: ave hereto my 

have hereto set my hand and’ af-| designated as No. 47-49-51 Downing Stree N TESTIMONY WHEREOF, 1 fiftce minutes west twenty-five feet to th xed my official si 
my official seal, at Trenton, Newark, N. J. ive re set my hand and af- rl 2 nr ; a i Sixteenth. o 

t Twenty-third day of November, The approximate amount of udg- re peggy cial se Trenton, ms P ap and t i hone ee 

(8eul) D., one thousand nine hundred |™ent to be satisfied by said : views D.. ‘ : Ce eee eee om LOU 

ane for ix. sum of ighty-two dollars and el Seal) ne nr isal ne indred = at ae Pe hacen cata ee 

rLOYD. i ARSH, cents ($82.11), together with the costs in th : | conaieer ot by 

Secretary of State this sale. 

L.J.—Dee. 5, 12, 19 $12 Newark, N. J., November 25, 1946. 
WILLIAM H. | BUTLER 3D, Sheriff. 
Carl & Wm. Abruzzese, Attorneys. ($18.48) 
DEPARTMEN’ . L.J.—Dec. 5, 12, 19, 26 ATE OF NEW JB ahd EX ng from above, ¢ ri Di oan ae 
_ DEPARTME PARTMED ; Ind f h Ove, rip | EPA TMEN JER 
CERTIFI ATE OF DISSOLUTION = ‘ER’ AT * DISSOLUTION =the ry . SeOnNE YER. 6027 ever and CEETIFIC MEN ore. 
t whom these presents may come, 7 : whe th presents may come, -; waged es 2g nea tess ager SB To l to whem pap 
, gatisfac- |] ESSEX COUNTY SURROGATE'’S CouRT| @ ; rear of :S Serene 
1c satistar 2 t ans en » ‘ fac I Ss 

pater fe = In the Matter of the Application of In a ne appears to ey cr tas i crown ne ‘ as ON 2 WHER E. , ‘It 
ary dissolution Lewis Hutchinson to have William Hayn ’ a. . ca scirll ace TD) raced B of 5 : nue, Newark, New J ; dane 
, » unanimous consent of all Ifuichinson declared to be dead. epee er aaa ag Nor Be dissolution : 
stockholders, sited in my office, ORDER TG SHOW CAUSE ; } ; ited aie tae 
3 
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OF NEW 








> ffice ; 
 s. COMPANY OF NEWARK, N. J. An application having been made in| St0C8) "GEC LEIM ESTATE, wa 
a corporation of this State, whose ; writing by Inez Lewis Hutchinson of the SLORGE, ehaeee — 
office is oted at No. 744 Broad S$ ; Newark, County of Essex and rete de Sage 
in the City Newark, County of ox, | Ste of New Jersey, and it appearing “ of this hipaa “Linden Street, 
en rsey (James J. Skeffi peeig ir ro duly verified Petitic that 1 f ; t No 49 1 den treet 
ther aud in large aims te be the wife of William Havnea Millburn) ot 
hom process may be serve shinson, who sees remained beyond the 
with the requirements e himself from this State or bs 
Corporations Geucral, of Revised | © d “himself within this State | omplied 
Statutes of Bana Jersey, preliminary to the | Seven (7) years successively. and thé he | TX® hea liao ations “Coanars 
ertificate of Dissolution. said William Haynes Hutchiason as a _—- nts of Statutes of New 
to the issuing of this Certifi- 
cate of Dissolution 
NOW THEREFOR E, I, Lloyd B. Marsh, 
ta t 2 


of State of the State o 





issuing of is 
NUW " or RE FORE. Lloyd Marsh, resident. of the City of Newark, County 

Secretary of $ of the § ‘of New| E in the State of New Jersey at 

Jersey, Do Hereby Certify that the said 4 his disappearance, and _ that no 

corporation, on the Sixteenth day of we v2 cache of said ghicier bee ané 

JYecemlbe le in 1 office a duly 3 petitioner has made _ efforts to ‘ 

ee ate ak " oti este “d ~ 1 peat y writi | = ‘cure information with reference to 2 Hereby Certif fy, _ : ue 

ing = ve aaE por: he 1 ay of >i } - a 

the disso! “ores saic ora executed | “hereabouts of the said William Ha r ation did, n th Fi th da; hl a y i he ab stated t 

by all the stoel holders ‘reof, which said | Hlutehirson and has been table to se I » in my office ¢ -X- i fieri facias, m 1, I shall expose 

) ] tockh rs, : SaaS | Racer : seer ns ‘pe . ittested consent 4 g l I 

consent and the recer tt proceedings ich information and verily believes that a sia 

aforesaid are ne ! le in my said office | He is dead, lution of sata ¢ “Les & ; ’ 

as provided by y, . An application also be ir g mace that an y pail ne , > siranee peti : se ae ay of next, ¢ k B' § ator I are ho v on file 

I or TONY THERDPOF Order to Show Cause be made why a NET : : record of the sae all the foillowi tract ) f ls 1 rovided 
Pee ge ‘-— aoe nen’ sf Decree Should not » made declaring the | aforesal shy Meg on file in my said office | g, ises 1erei > art ly . TE: ST rim INY 
! ul, pat, Trenton, —, Wiliam UHaynes Hutchinson to be|# pow See TIMONY WHEREOF, I 32)! i, 1 . a beir in * . “3 Treto st 
i $ day ) -cember : z ¢ 3 : 

(Seal) : ne thousand nine carat Zz j ) his 22nd day of November Livy cto set my ,hand and oll nuch of the same as may be needful 

‘ 1946, 1 motion of Stickel & Stickel, fixed my official seal, at Trenton, | ; ‘ ( > purpose: , ; 

— ARSH, proctors for e petitioner, Inez Lewis : this Fifth day of December, A.D. ‘irs ; ri £g a point in the I rty-six. 

Hutchinson, rdered that cause be shown Seal one thousand nine hundred and rly li Tnion Stree _ dist: aunt sixty L t oD B. MARSH 

$12 before the Surr in Surrogate’s orty-s1Xx. fee nd eight inches ! - of an secretary tute 

$12.80 Court of the County f og ‘ St: I LL OYD B. M ARSH, neh from eight southwe rly “corner | of | L.J » 19, 26. Jan. 2. { 

of New Jersey. on 7 >cem- Secretary Sta Union and Hamilton Streets; 1 an 

STATE OF NEW JERSEY ler, next, at ten ‘clock in  the|L.J.—Dec. 12, 19, ni st 

DEPARTMENT . STATE forenoon, or is soon thereafter as —_— —— ae - — nty-four f and hr j hes f STATE OF rw 
CERTIFICATH OF SOLUTION matter can be heard, why a Decree shoul STATE OF NEW JERSEY ne-hal in ine > 1 rumbere DEPART ee “ 

To all to whom these presents may come,|not be made declaring the said William DEPARTMENT OF STATE § > Ol -orded i : CERTIFICATE OF DISSOLU 
ireeting : IIaynes Hutchinson to be dead. ) OF DISSOLUTION e c County foresai ages | To all to whe these present 
WHEREAS, It appears to my satisfac-| Tt is further Ordered that the said|7, , iY ae ge on enn one come,|#& and 69; nee along the li of said | “Gree linge ee ee 

tion, by duly authenticated record of the] order to show cause or notice thereof be f l No. ar varallel with said Hamil- WHERI ‘As it saneace 

proceedings for the voluntary dissolution} published in the New Jersey Law Journal, “HEREA It appears to my _ satisfac- n Stree eighty five feet more or less to tion, by duly ; enantine? 

thereof by the unanimous consent of all the} newspaper published in the City of |,; r @ t. edhouticate d record of the le § ’ , cor of lot umbered ae ? saan etetalagesciar he 

stockholders, deposited in 1 y fice, that Newark, New Jersey, once a week for proceeding ts ‘the voluntary dissolution | 63 on map; t *e along said lot 63 
ROPHILBERT 1D EN INC, three (3) successive weeks. thereof by the unanimous consent of all the our feet and three inches and one- leposi 

a corporation of is State, whose principal George H. Becker, to an lore "deposited in my office, that nlf an inch a lot of land sold by BRADFORD 

office is situated No. 744 Broad Street, Surrogate iter TYNDHURST LODGE 7 ‘elin "Tic henor *hili utts a a corporation of 

in the City of Ne wark, County of Essex, : by Alfred ©. Clapp,], , srporation ‘of this State, whose principal | dated March 36: hene office is sitr uated 

State of New Jersey (Philip Klein, being Deputy Surrogate a2 i pre ied at No id Park Place, in| the iast mentione a’ } an parallel ath i he ¢ ‘ 

the agent therein anc in charge thereof J.—Noy, 28, Dec. 5, 12, 19 $22.26 t it ‘ ‘of ‘New ark Cot y of Fissex State Hamilton Stre et sighty- eet more or 

upon whom process may be served), | See ee re ae Lee Trimble, being the|!ess to the plac ‘ ning. e: hine “the caer th 

complied wit! e the require vot Te 3 a ‘ herein’ ané in charge thereof, upon Second Tract in n the west- | there f upon whom proce 

= “a sedge 7 : ae | a SURROGATE’S NOTICES V process may be served), has complied | erly jiine of Unior 8S t as e same was ) he r 

ates. oF New tas > to a with the req lirements of Title 14, Corpor: | , nally ia ) recorded in the 

NOW | ‘ORE. 1. ! 1 ee I ations, Gener f kevised Statutes of New » Oo » County Clerk, February Ist, 

its ° . Ose 2 pitts , November 18, 1946 ors I it to the issuing of this | 1847, : n distant sixty feet 

Secretary > of the State of NewlespaTe OF GRACE A. (D.) HAIGH, | Certinen ; Dissolution. southerly from the scutherly line of Ham- 

Jersey, H lereby Certify that the said deceased at Lloyd B. Marsh, | jito ie agirieg os “fe Sorcery 

corpo! n, did, on _ the twenty-sixth day Pursnant to the order of GEORGD H.] sam Sts e tha ints or News ro toga ee aya ; ‘ ly Ede ce 

of Nover r, 1946, file in my office a duly | pecKE R, Surrogate of the County of Es-| yoy 5 areby Certify that the said | Stre | Vv et: thence as ; r tion did, on 

executed § attested consent in writing to] cox this y made, on the application of | torporaticn, di yn the Sixth day of De- ! 1 Street and along ecen , 1946, file 

che diss ution of § id COFpO! Ben, executed | the’ unders gned, Admir istrator of said 946, file in my office a re = northerly 1i f a piece of -xecuted and attested 

by all the steckhe ther hich said deceasea, notice is hereby given Che loentoa a atteste d consent in writ cl ¥ tl r and non Coun- 1e solution of said 

conscut ang the recor rd ot proceedings creditors of said deceased, to exhibi to  dteantvttos f said corporation, executé at il te ber and recorded it c 5 1 the stockholders 

afore a, “er now on file in my said office | tye sn tbscriber under oath or affirmation,|}y ali th ockhelders thereof, which §s . page 376 lirty-two fect more less | consen “ge 

as previded by jaw. ‘ aaa their claims and demands against the es- onsent an t rec Port d of proceedings he ‘ rly ne of Union Stree s aforesaid sre now 

IN TESTIMONY WHEREOPF, I1 crate of spid deceased, within six months] o°orscajq ut file in my ge OMe linn gene ee) established | ; as previ ided by 
have hereto set my hand and af-| fiom this date, or they will be forever] >. provided by law. ; nissi lay out street. z nce IN 
fixed my ¢fficial seal, at Trenton, }horred from prosecuti recovering the}/~° * qx ; “IMC NY WHER —. a he 
this Twenty-sixth day of November, same against the subscrit Soma Mane 5 my i “ 
one thousand nine hundred | ° os WINTHROP WATSON have here : 
forty-six. INTHROP WATSON, Proctor ia Sixth 
_M ARSH, 157 ON Avenue (Seal tl ousand 











N. J. f six. I f intr : 
-Nov. 21, 28, Dee. 5. 12, 18 LLOYD. B. MARSH, ; ‘ ses conveyed 
H ‘ f State Seba i Za Concetta s 
; : December 
2 1922 








Docembs 1946. fee 
Tae OF GENEY InVE JOYCE 'KEBL- HSTATE: OF #ELIX bs PARIELLO, STATP OF NEW JERSEY 
, deceased. | eens ceased. EPAI ‘IMENT OF STATE 
Pursuant to the order of GEORGE H-| pursuant to the order of GEORGE ERTIFIC. > FILING OF CONSENT 
ches R, Su ito apntivation of | BECKER, Surrogate of the County of Essex, | BY ‘KHOLDERS TO DISSOLUTION 
‘ ; ( id deceased, | this day ! l , ll e pr may come, 
nder 
‘ otice is here 
claims and said deceased, 
id de-] 1 r oath or 
date, ands against the estat 1 
from pros- within six months fror this date, 
recovering the same _ against] will » forever F rom prosect 


subscriber. 





vering the sul 
JOHN G. KEPLER .AUI UE ae LO 
RMAN GOLDEN, Proctor « Ww DSTEIN, Pro 
: 1 aot 


Stre 











vember 13, 1946 
ESTATE OF MINNIE | MAI ~g 
Pursuant to the i f 
BRECKER, Surroga 
this day 


ee deceased, to exhibit to 
or 4 or affirmation, 
inst the es- ; : Re: thneece: : ' ; i : : : 
is oie a ee ir, aims |and the record of the proces esai eginning at the soutl x .2 Street, Newark, New 
il eo oreve 5 e = file F - | lot | f a I ! approximate = ar 
recovering the j q.ceased. ‘ . S pee . 
or they will t rever I pros. | “IN “TESTIMONY WHEREOF, 
eutir or recovering the aT: agair } 7 ~ band and 
st abs riber. 
RALPH B. WAGNER 
H ANDLER, Proctor 








November 21, 1946 - eee a aan od — ec. ae 19. Ogi crag $12.8 then along 
SARAH SCHREIBER, de- see 2 946 feet to the p lace of 
ini aka ore Ae ee ee SURROGATE'’S NOTICE : 
nrsnan the orde eased. : 
coroeer somumnannt f of . ‘ursuant to the order of G IGE - ; Posi 
SECA, Sut atta Surrogate of the C f Essex, | ES STATE OF MARGARPT LARKIN, de- pproximate al ae a he «sum 








sex, this e, 
he 1 xecu f saiv § his ds nade, on the a f 1e pease - 
savior is hy =< I tl reditors Cy un % Exec -utor of s ased, t : NOTICE OF Se. econ ! s = 
said deceused, to ¢ ibi the + i tice is “hereby given to the credi _ of a ce wav obey ae that _the — ( . oe .... ith the coin Ge tats 
under oath cr 2ftirmation, oa deceased, to exhibit to the subscriber u of the u : rat of ae i, 5 I 0 
demands ¢ st the estate of , oath or affirmatien, their claims and demands | estate ot Be {G ARE oo ae dq — " be sold subject to auch state of facts 
ceased, within six months from this date.) .coinst the estate of said deconaed, with i poate te Bes a tienen ty tiie a © survey and physical ; 
or they will be forever barred z S| six months from this date. or they will “ cave and SAE set "Gointe of Essex = t > 1 é 
ae 8 ee ee "| forever barred from prosecuting or recover-| -— Ae, he 7 “January next. |subject to unpaid municipal liens; restric- 
idbscr z Ps - vains scribe a .- - ad | od s as _ ¢ 
ee ROBERT —_SCTIERTING | ing the same against the subscriber. Tvated: November 1946. records. if a ee 
BEN BRESTICKFR ___ _ ERNEST N. STO: _FRED J. : _ sie hic ie 
BOGtRT SCHERLING, Procter ee ea \WILLIAM ween 3d, Sheriff ane a 
erce S Flee . 15 arket Stree i id Spee ie: = n Stre 
lois 7 res | Asbury Park, N. J. * Paterson 1, N, J. P. Reilly, eee. - ($19.74) | Nowark 2. N. 
L.J.—Nov. 28. Dec. 5. 3 | L.J.—Dec. 5, 12, 19, 26, Jan. 2 L.J.—Nov. 28,+Dec. 5, 12, 19, 26 -.J.—Dec. 12, 19, 26, Jan. < L.J.—Dec. 19, 26, Jan. 
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PREROGATIVE WRITS RULES 





(continued from page 5) 





. in the pending Jersey City 
y appeal certiorari, involving 
taxpayers. 
8. Wnenever proofs are duly 
ken, on notice, in support 
of ¢ or in opposition to a rule 
9 show cause why preroga- 
ive writ relief should not be 
ranted, such proofs shall be 
P ceived in evidence and con- 
kideread by the Court in de- 
bormining the cause as well 
Kfter a writ issues as upon 
he return of the rule, ex- 
ept where a jury trial is had. 
ote: The change proposed 
Rule 8 has been widely advo- 
red by the Bar for years. It 
wides tnat proofs taken on 
in support cf or oppo- 


tice, 

ion tc a rule to show cause 
5 prerogative writ relief 
suld not be granted, should 


usable after the allowance oi 
writ, in contrast to the pres- 
t practice under which they 
e exnausted (Peer v. Blox- 





LEGAL NOTICES 





s \TE OF NEW JERSEY 
-ARTMENT OF STATE 

:TIFICATE OF DISSOLUTION 
hom these presents may come, 





LIQUOR i 
of this State, whose pr 
ted at No. 











FOREIGN ATTORNEYS 


EXICAN ATTORNEY 


dart with Mexican Consulate 
t S. Law School 
“an Immigration 
Bs Races de la Torre 
50 East 42nd Street, N. Y. 
MUrray Hill 2-0780 








Cases 





MEXICAN LAWYER 

Reoistered with Merican Consulate 

‘LORENZO J. ROEL 

3 BROADWAY, NEW YORK 
BArclay 7-4796 











vides 
must take notice at his peril oc 
the filing of reasons 
practice, 
service 

adverse party, 
seem that this practice should 
be confirmed by rule of court. 

Every statutory or other | 


ham, 82 N. J. L. 288), 


and expense has gone 
them. Of course, neither party 


would be foreclosed from offer- 


ing further proofs, after allow- 
ance of a writ. The parties are 


merely relieved of having to re- 
peat 
matter as has already been cov- 
ered on the rule to show cause. 


the very same_ subject 


Tt should be noted the pro- 


posed rule does not apply to ex 
parte affidavits. 


II. 
Certiorari. 


9. Service of a writ of cer- 
tiorari shall be made on the 
party to whom directed forth- 
with after allowance thereof, 
and copies thereof upon ali 
other necessary parties prior 
to the return day. Proof 


thereof shall be filed with the! ae ‘ 
Clerk of the Court within five|0T, Statutory tril 
‘returns containing 
or irrelevant matter not essen- 
tial to a determination, 
imposing 
on litigants cha 
paring 
posed rule 13 is designed to pro- 
vide a remedy in that situation. 


days after service. 
Note: There is no present 


statute or rule of court as to 
service of the writ. 


10. The reasons for reversal 
shall be served on the adverse 
party and filed with the Clerk 
of the Court with proof of 
service thereof, within ten 
days after the return of the 
writ 


Note: 
that 


Present rule 165 pro- 
the adverse party 


Common 
however, is for the 
of the reasons on the 
and it 


i. 
tribunal, board, or officer to 
whom any writ of certiorari 


notwith- 
| Standing that much time, effort 
into 


would | 





Officials of public boards, bodies 








issuing; out of this Court shall| 


be 


directed, shall return the! 


same, under his or its seal,} 


with the reccrd, 
evidence, exhibits, order or 
decision and all things touch- 
ing and concerning the same. 
attached thereto. 


12. No rule shall be granted 
for any judge statutory or 
other tribunal, board, or 
ficer to amend the return, 
unless the same shall partic- 
ularly set forth the 
in which the same 
amended; nor shall any 
to complete a return by affi- 
davit be granted as to any 
matter which ought to have 
been entered on the docket 
of the judge or the records 
of such statutory or 
tribunal, board, or officer, 
which i 


to be 


is 


transcript ot| 


| 
| 
| 
| 
| 
| 


Note: This is a revision oz} 
present rule 163. ‘That rule,| 
promulgated in 1905, does not} 


refer to the many statutory and/rule 166 intact 
other trbunals which have since 


been created. The proposed} 
rule also eliminates unnecessary | 
detail in the existing rule. 


of-| 


matter | 


rule | 


other | 

| 
or | 
is alleged to have taken | 


place in the presence of the} 
judge, statutory or other trib-| 


board or 
unless a 


unal, 
as such, 
amend 
served upon the judge, 
tory or other tribunal, 


rule to 


Statu- 


officer, acting | 
shall have been first} 


board | 


er officer, nor even then, un-| 


less the said rule for taking 
affidavits shall particularly} 
set forth the mater to be sup- 
plied by such affidavit. 

Note: This is a revision of| 


present rule 164 so as to broad-| 
en its scope to include statutory | 
end other tritunals. 


13. When the return filed) 
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of present Rule 
| proposed 
proposed Rule 10, 


rule 169 intact. 


by any judge, statutory or 
other tribunal, board or of- 
ficer, is shown, to the satis- 
faction of the Court or any 
Justice thereof, to contain 
surplusage or irrelevant mat- 
ter unnecessary to a deter- 
mination, the Court or any 
Justice thereof may, on no- 
tice, enter a rule directing the 
person making such return 
to amend the same so that 
sucn surplusage or irrelevant 
matter be omitted therefrom. 
Tne prosecutor shall, in such 
case, file the reasons upon 
which he will rely for reversal 
within ten days after the 
amended return shall be made 
and completed, if an amend- 
ed return is ordered, or with- 
in ten days after denial or 
other disposition of the ap- 
plication. 

Note: In many instances 
tribunals submit 
superfluous 


thus 
unnecessary expense 
rged with pre- 


the state of case. Pro- 


14. The prosecutor in certi- 
orari shall be at liberty to 
ring on the argument at the 


term next succeeding the 
making of the return; pro- 
viding, however, that the 


Court or the Justice allowing 
the writ may, upon the re- 
turn, order the bringing on 
of the argument at such short 
date as may be deemed ad- 
visable. 


Note: This preserves so much 
165 as is not 
amended by 
supra. 

15. lf the plaintiff in cer- 
tiorari shall neglect to bring 
on the argument at the next 
term of the Court after the 
return of such writ shall be 
made and completed, or with- 
in the time ordered by the 


to be 


Court, or by the Justice as 
aforesaid, the certiorari shall 
be dismissed, with costs. 

Note:.. This preserves present 


writ for re- 
reversal of a 
certiorari, shall 
issued unless five 


16. No rule or 
stitution, on 
judgment on 
be made or 


tne 








days’ previous notice thereof 
Shall be given to the party 
against whom it is to be 
made or issued; but the 
plaintiff in certiorari may, if 
he think proper, previously 
to the decision of the Court 
on the certiorari, 

that, in case of reversal, he | 
will forthwith apply for a 
rule for restitution. 

Note: This preserves present 

rule 167 intact. 

17. In rnatters of taxation, 
not more than four prosecu- 
tors shall be jvined in one 
writ of certicrari. 


Note: This preserves present 


18. Ail writs of certiorar: 
Shall be made returnable in 
twenty days from the date of 
the ailocatur, unless other- 
wise ordered The Justice 
who has allowed a writ of 
certiorari may order that the 
return day named therein 


shail be chan 
or later day, 


ged to an earier 
and may order 


a vacation of the allocatur. 
Upon application of a sole 
defendant or of all the de- 
fendants in certiorari, this 


Justice thereof, 
time after an 
writ of certi- 
judgment or 


Court, or a 
may, at any 
allowance of a 
orari, order any 
such writ to be reversed or 
vacated, and for this purpose 
may make ali orders necessary 
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to secure an immediate re-| ty in ascertaining the issues in 


turn of the said writ. 
Note>—This preserves present 


rule 170 intact. 


rule 171 intact. 


ent Rules of the Supreme Court 
recommended for elimination: 
Present Rules 163, 164, 165 and_/| 


1 


ed because revised by the fore- 
going proposed Rules 
“TI-Certiorari”’. 


19. Where an assessment of 
benefits for a public improve- 


into court by certiorari, 
property owners 


such cases. 
Zink, 133 N. J. L. 437. 





ment or of taxes is brought) procedure 
all/R. S. 2:83-1 et seq. and R. S. 
concerned 2:84-1 et seq. 


See Jersey City v. 


Explanatory Note as to Quo 


Warranto and Mandamus. The 
statutes provide in detail for 


under these writs. 


Other than as 


may, in the discretion of the} |dealt with hereinabove, no need 


judge who allows the writ, 


or of the Court, be made} 


parties, either as prosecutors 
or as defendants, as justice 
may require, and it shall not 
be necessary to sue out sep- 
arate writs. The assessment 
may, aS to any party, be set 
aside in whole or in part, or 
a new assessment may be 
ordered. Only one bill of 





costs shall be taxed, and the 
costs may be apportioned by 
the Court. 
Note: This preserves present] 


Explanatory Note as to pres-| 


68 are proposed to be rescind- 
under 


iil. 
Mandamus. 

20. In any case in which a 
writ of mandamus has been 
denied or a peremptory writ 
of mandamus has been grant- 
ed, where appeal does not lie) 
as of right under the practice | 
heretofore, the unsuccessful | 





spectfully 
Court with the hope that the 
universally desired improvement 
party may apply to the Court,| of 


lis perceived for new rules of 
court concerning the practice 
therein. 


Conclusion. 


The foregoing proposed rules 


are the result of a considerable 
period of study by the members 
both of the Prerogative Writ 
Committee of the New Jersey 
State Bar Association and the 
Committee on Practice and Pro- 
;cedure in the Courts of Appel- 
late and Superior Jurisdiction 
of the Essex County Bar Associ- 
| ation. 
drawn upon and have been 
aided by the recent suggestions 
tor amendments of rules by the 
Advisory Committee of the Su- 
preme Court, by the bill which 
was drafted by the New Jersey 
State Bar Association Preroga- 
tive Writ Committee and intro- 
duced in the 1946 legislature as 
Senate No. 238, and by the stud- 
ies and reports on the subject 
by the Essex County Bar Asso- 
ciation Committee. 


These committees have 


Tne proposed rules are re- 
submitted to the 


existing prerogative writ 


on four days’ notice, for a | practice may be promoted by 
rule declaring that the record|the adoption thereof, or of oth- 
snall be deemed framed as | er rules suggested by a study 


though final 
been entered upon an alter-| 
native writ, so as to permit! 
appeal. 


Note: This proposed rule is 


designed to eliminate the 
practice of moulding of fictiti- 


ce) 


peal where a writ of mandamus| 
has been denied without the| 


us pleadings to permit an ap-| 


prior ailowance of an alterna-| 
tive writ, or where a peremtory 
writ has been granted not pre-| 
ceded by an alternative writ.| 


Under 
there is no absoiute right of 


the present practice, | 


appeal in those situations, ex-| 


cept 


where a_ constitutional | 


question is necessarily involved 
and constitutes the main issue 
in the proceeding. R. S. 2:83-15. 
Nevertheless, upon due applica- 


tion, 


the Court will, if it thinks 


fit, permit appeal by directing 


a 
is 


] 


Such procedure 
cumbersome and has 
give notice | fended by difficulty in the past. 


mculding of the pleadings. 
is extremely 
been at- 


See Hamilton Twp. v. Mercer 


| County Traction Co., 89 N. J. L. 
63; Advance 
Vv. 


Development Co. 
Jersey City, 105 N. J. L. 234. 
The meritorious issues are 


adequately exposed for appellate 


consideration, 


p 


under the pro- 
csed rule, by the verified peti- 


tion for the writ (see proposed 


rule 1, 
quent proceedings 


supra) and the subse- 


and proofs 


taken, notwithstanding that no 


fictitious 


alternative writ and 


other pleadings are moulded. | 


n 


In fact the legislature has, as 
oted above, expressly permit- 


ted appeals, without the neces- 


sity of moulding a record, 


in 


constitutional cases, R. S. 2:83- 
15, and our Court of Errors and| 
Appeals experiences no difficul- 


Essex Bar 


Milton B. Conford, 


judgment had! thereof. 
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John Solan, 

Saul J. Zucker, 

Aaron A. Melniker, 

Committee: 

Charles E. McCraith, 
Chairman. 

Michael G. Alenick, 
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William H. D. Cox, 

Marshall W. Crowley, 
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Current Tax Decisions 


INCOME TAX 
“CAPITAL GAIN RESULTS 
FRCM SALE OF LIFE ESTATE. 
The remainderman under a 
testamentary trust, paid deced- 
ent’s wife, the life tenant, the 
sum of $35.000. in consideration 
of her assigning and releasing 
to him her entire claim arising 
from her life estate. It was 
contended, by the Treasury De- 
partment that the entire $35,- 
000. thus received constituted 
ordinary income under Section 
22(a) of the 1938 Revenue Act. 
Taxpayer opposed this position, 
arguing that the transfer com- 
prised a sale of a capital asset. 

HELD. Upon releasing her 
rights under her life estate, the 
life tenant, in effect, assigned 
all future income under the 
trust to which she would have 
been otherwise entitled. This 
a sale of a capital asset 


was 
and the amount received was 
subject to being r ported as a 


capital gain rather than as or- 
dinary income. Allen, Collector | 
v. First National Bank and 
Trust Co. in Macon, Executor. 
CCA-(5) No. 11708. 
CONVENTION BETWEEN 
FRANCL AND UNITED STATES 
RESPECTING INCOME AND 
CSTATE TAXES. For the pur- 
poses of avoiding double taxa- 
tion and preventing fiscal eva- 
sion, and of further modifying 
and supplementing certain of 
the income aspects of the con- 
vention of July 25, 1939, a con- 
vention was signed between 
France and the United States 
on October 18, 1946. It is pro- 
vided that the convention shali 
be ratified by both countries| 
whereupon the ratifications| 
shall be exchanged. Those pro- 
visions pertaining to estate and 
inheritance taxes will become 
effective on the day on which 
the respective ratifications are 
exchanged. Those concerning 
income taxes Will take effect on 
the first day of January follow- 
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ing the ratification exchange. | 
Department of State Release} 


Protested by 


| 


No. 750, October 22, 1946. 

INCOME CHARGEABLE TO 
GRANTOR, WHERE POWERS 
RESERVED RESPECTING IN- 
COME, INVESTMENTS AND 
SALES. Taxpayer created a 
trust for each of his four minor 
children. Each of the 
tures provided that the income 
of the trust could be applied 
toward the support, mainten- 
ance and education of the par- 
ticular beneficiary concerned 
The grantor also reserved the 
right to have the trustee use 
the curpora of the trusts for 
the purposes of making such 
ioans, sales of assets or invest- 
ments as he, the grantor, might 
direct. 

HELD: The powers retained 
by the grantor with respect to 
the corpora, and tne use of the 
income of the trusts, permitted 
such a degree of control to him 
as to make all of the income oi 
the trusts chargeable to him. 
Mather v. Comm., CCA (6) No. 
10, 243. 

WHERE BROAD RESERVA- 
TION OF AUTHORITY IN 
GRANTOR ALONE, AS CO- 
TRUSTEE, INCOME OF TRUSTS 
REPORTABLE BY HIM. The 
crantor designated himself and 
a bank as co-trustees, upon the 
establishment of two trusts for 
his two sons. Notwithstanding 
this co-fiduciary relationship, 
he reserved certain powers to 
himself alcne. Thus, the use of 
trust income and the manner 
in which it was to be applied 
in oehalf of his sons, was lett 
to the zrantor’s sole discretion. 
de also retained the right to 
direct that the benefits of the 


trusts, passing upon the deaths 
of the two sons, (either under 
their wills, or upon their dying 


intestate), be limited to speci- 
fied peneficiaries. These bene- 
ficiaries included the issue or 
widows of the sons, or alterna- 
tively, upon default, particu- 
jar foundation. 

HELD: Because of the broad- 
ness of tne powers which the 
grantor retained, 
ble on the full income of both 
trusts. The five-year period for 
assessing a deficiency under 
Section 275(c) of the 1936 Rev- 
enue Act applies where a tax- 
paver omits an amount from 
gross income in excess of 25%! 
cf the over-all amount shown 
on his return. Hopkins  v. 
Comm., CCA(6), No. 10,123. 

TESTAMENTARY ANNUITIES 
TO FRENCH CITIZENS NOT 
EXEMPT FROM {NCOME TAX 
UNDER U.S.-FRANCE TREATY. 
Decedent left tine residue of her 
estete te her trustees with in- 
structions, among other things 
to pay an annual annuity of 
$109. and $800., to two persons, 
(both citizens of France), who 
had been Iormerly employed by 
her. Petitioner deposited the 
annuities due for the years 1941 


a 


Llizabeth, N. J. and 1942 to the accounts of the 
CHARLES HANUS, Prinetpal respective beneficiaries, but did 
evuatat z not include these sums in the 
Licensed Telephone vithholding tax returns It was 
Bonded Asbury Park 7140 Jj} COntended that the payments 
License No. 476 If No Answer jecomprised a “life annuity” in 
Manasquan 3552 fi! the first instance and a “pri- 
Glendon J. Tranter vate pension” and “life annuity” 
PRIVATE INVESTIGATOR in the second, and that as 
ELECTRONIC & SCIENTIFIC “a0 ; ie it er 
DETECTION EQUIPMENT French citizens, the recipients 
—Diverce Evidence Obtained— were exempt from the with- 


J}holding tax uncer Article IX(c) 
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inden- | 


he was taxa-| Wi 
| trial Commission of the state of | *"; rE 
}illinois to make it appear that 
|clients were 
ithe 








Fee Limitation Law 


Chicago Bar 


Provision in Federal Tort 





Claims Measure to Prevent 
Lawyers’ Taking Such Cases 


Chicago, Iil. ‘(CCNS) — The 
new Federal Tort Claims act 
seems destined to put the pub- 
lic at the mercy of administra- 
tive agencies in compromising 
tort claims, according to the 
Chicago Bar Record, official or- 
gan of the Chicago Bar Associa- 
tion. 

The which limits attor- 
neys’ fees on claims adminis- 
tratively settled to 10 per cent 
and on claims litigated to 2) 
per cent of the amount of the 
recovery, has been strongly pro- 
tested by Bar associations over 
the country. Claims can be ad- 
minitratively settled under the 
new law up to $1,000. 

Not an inviting Prospect 

Seconding a demand recently 
made by the New York State 
Bar that the statute be amend- 
ed to exciude tne fee limitation 
provision, the Chicago publica- 
tion says: 

“No lawyer will wax enthusi- 
astic at the prospect of innum- 
erable conferences to dispose of 
claim when he knows the 
maximum fee he can obtain is 
$100. Tne 2C per cent provision 
for litigated matters is not such 
2s to make the Bar covet suits 
of this nature.” 

But worse than that, the Rec- 
ord goes on to say, “is a covert 
implication that the fees estab- 
lished by the law represent fair 
charges Ultimately some cru- 
saders will malign the Bar for 
charges customarily made in 
tort claims and will use the fed- 
eral provisions as a basis of 
comparison. Should this sound 
far-fetcned, let it be remem-| 
hered that not long ago a Chi-) 
cago publication twisted the) 
matter of attorney’s fees ordin- 
arily charged 
ployers’ fiability 
those allowed beforé the Indus- 


law, 


the 


cases with} 


being victimized in 
former cases.’ 

The Record remarks that fed-| 
}eral agencies have done a pret-| 
ty good job of trying to per-} 
suade tne public that the ser-}| 
vices of lawyers are unnecessary 
in dealing with such agencies. 
But the device of making it un- 
profiitable to take agency cases 
is a stili more effective method | 
for eliminating the attorney in 
this type of business. 

It is noted that a provision 
giving the Illinois Industrial 
Cominissicn authority to deter- 
mine the reasorableness of fees 
in workmen’s compensation 
cases has worked out fairly well 
and has not deterred lawyers 
from practicing in this field. 











of the Convention and Protocol 
on Double Taxation between the 
U.S. and France, executed on 
April 12, 1932, and efiective Jan- 
dary 1, 1936. (49 Stat. 3145 
(1935) & 

HELD: The Tax Court was 
correct in sustaining the Com- 
missioner’s contention that the 
words “life annuities” as con- 
templated in Article IX(c) of 
the Treaty, could be reasonably 
limited to purchased or con- 











| been leveled at the federal ju- 


in Federal Em-|/>, 





Entirely New Federal Court Set-up Urged 


All Lower Judges Would Be 
Elected and Supreme Court 
Recruited from Them Only 








Herron said, “every sectigy 
this vast United States .. 
state would be represente 
either the District Court 9; 
peals or the Supreme Coyr J 
itne Supreme Court woulg « 
pe equallized as to geogray 
representation, and would ; 
a thorcugh understandins 
the problems of the east. > 
nerth and south—to ever, 
ner of the domain.” 7 


Wise Elected Monmo 
Bar President 










(CCNS) — To 
which have 


Jackson, Tenn. 
avert criticisms 







diciary from throughout the 
nation in recent years, W. W. 
Herron, presiding chancellor in 
the Ninth Chancery Division of 
Tennessee, has proposed what 
he termed “ a simple and prac- 
ticable” plan for reyising the 
federal court structure. 

His three-point plan would: 
have federal judges elected by SS 
the people witnin the district| Edward W. Wise of Red, 
over which they preside; divide! ‘vas elected pzesident oj 
the country into 12 Appeals| Monmouth County Bar As 
Court districts, composed of four | tion at its annual meetiy; 
states each, with each state to|Dec. 12th. He succeeds 
elect a member to that court | tor Carton of Asbury P 
for a stated period of years;| The annual meeting wa 
have the President recommend, tended by more than 100 x 
to the Senate for approval bers of the association 
one Supreme Court judge from/ cluded in the program 
each of the 12 District Courts, and entertainment. 
leaving the district courts with; Cther officers elected 
three members each. Judge J. Edward Kn 
No Need for Odd Number vice-president; Judge " 
Noting that nis third proposal Giordano, 2nd _ vice-presi 
would increase membership of Senator Haydn Proctor, 3r 
the Supreme Court to 12 instead, president; Charles F. Dit 
of nine members, Chancellor treasurer; Milton P. Cray 
Herron said: secretary; and Harry R. Cy 

“The need for an odd number Milton A. Stein and Judge: 
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of judges is a fallacy,” he said, V- Evans, trustees. 
“since all cases reach the high-| Mr. Wise will name hi 
er court from below (How about ing committees at 
original cases Ed.), and should meeting which is to be 
the decision be six to six it January 9th. 

would mean an affirmation of ee aan eae 
the District Court of Appeals.” Announcements 













‘Under this plan,” Chancellor peptone ; 
Sars A eore rs the 
5 Edward L. Duggan sce 

Bankruptcies Shaw and John E. Hi 











nounce their association 
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. a . vas ca tractual annuities, and by im- 
MONMOUTH AND MIDDLESEX COUNTIES plication, therefore, excluded 
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